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Peyper hacking” or “toxic mold.” 


What will happen during her lifetime 


that you can’t imagine today? 


One thing is certain — law and society will continue to evolve rapidly. She’ll probably take it all in stride. 


But will you? Will your research system? Its ability to deal with change will have a lot to do with your ability to succeed. 


Only one research system was built to embrace change and increasing complexity — Web-born 
LexisNexis” at www.lexis.com. Fast and intuitive, it evolves as rapidly as law and society itself. Its Web functionality 
illuminates facts and cases. Never before — in books, CDs or elsewhere online — has it been so easy to get at 


what you need to know. 


What does this mean for you and your clients? You spend your time using the information, 
rather than digging for it. And what you come up with is the most authoritative and up-to-date. And yes, 


it can mean the difference between winning and losing. 


Web-born lexis.com: 
It means we grow and change right along with you. 


LexisNexis” 


It’s how you know” 


Come see how we’ve changed at LexisNexis at www.lexis.com 


LexisNexis, the Knowledge Burst logo are trademarks, and /exis.com is a registered trademark of Reed Elsevier Properties Inc., used under license 


It's How You Know is a trademark of LexisNexis, a division of Reed Elsevier Inc 
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little place on Elm Street: 


Actually, it poured rain that day in a little town in Florida. 
This simple, yet damaging, fact was discovered by an attorney 
in Massachusetts who did a quick search of newspaper weather 


archives on news and business on LexisNexis” at www.lexis.com. 


There’s only so much you can find in cases, codes and treatises. 
In fact, when it really matters, you haven’t done your research 
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already part of your LexisNexis subscription. 


LexisNexis is the only news and business source that’s truly 
Web-born, allowing you to search in ways never before possible. 
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Letters 


Summary Judgment in 
Florida and Federal Courts 

The thorough review of Florida 
and federal summary judgment 
standards in “Florida Should Adopt 
the Celotex Standard for Summary 
Judgments” (February) was accu- 
rate and their conclusion one which 
I have long advocated. As a signifi- 
cant amount of my practice is con- 
centrated in the federal courts, I 
have experienced first hand the 
seemingly surreal analysis which 
Florida trial courts employ to deny 
summary judgment as a viable liti- 
gation tool. 

The prevailing standard, of 
course, is far more favorable to 
plaintiffs since there is a high de- 
gree of certainty in state court ac- 
tions that “at least I'll get to the 
jury” where sympathy can often 
overcome good jury instructions. 
Nevertheless, in defense of Florida’s 
trial judges, the authors fail to note 
a significant road block standing in 
the way of the adoption of the fed- 
eral summary judgment standard: 
money. Every federal practitioner 
knows that what makes the federal 
summary judgment standard work 
in the federal court system is the 


quality of the order granting sum- 
mary judgment. These orders often 
span many pages and are detailed, 
both in factual analysis and legal 
evaluation. The ability of a federal 
judge to expend such energy is, of 
course, highly efficient in the long 
run and is a requirement for effec- 
tive appellate review. But it exists 
only because federal judges have 
access to highly qualified law clerks 
in sufficient numbers to assist in the 
review of the mountains of discov- 
ery material filed to support a mo- 
tion, and to draft orders. 

Florida’s trial judges are simply 
stretched too thin to write the care- 
ful summary judgment orders which 
our appellate courts will no doubt 
require on review. Federal courts 
also require discovery and disposi- 
tive motion deadlines as a part of 
pretrial procedure which have the 
effect of forcing the parties to finish 
discovery and file motions well in ad- 
vance of trial. 

Florida, by contrast, permits end- 
less discovery, thus preventing an 
effective summary judgment motion 
since the plaintiff will always be able 
to assert that the “one more” depo- 
sition they have yet to take will cre- 


“| do solemnly swear: 


of the State of Florida; 


or law; 


malice. So help me God.” 


Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the prac- 
tice of the legal profession are clearly set forth in the foilowing oath of 
admission to the Bar, which the lawyer is sworn on admission to obey and 
for the willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitution 


“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall ap- 
pear to me to be unjust, nor any defense except such as | believe to be 
honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to 
me such means only as are consistent with truth and honor, and will never 
seek to mislead the judge or jury by any artifice or false statement of fact 


“| will maintain the confidence and preserve inviolate the secrets of 
my clients, and will accept no compensation in connection with their 
business except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact preju- 
dicial to the honor or reputation of a party or witness, unless required by 
the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause 
of the defenseless or oppressed, or delay anyone’s cause for lucre or 
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rators to Election of Initial Directors Election of Directors 
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$20.00 + Fees 
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ate a triable issue. Thus, while I 
agree the federal summary judgment 
standard is far superior and should 
be adopted in Florida, it will need to 
be “in for a penny, in for a pound.” 

Ropert MIcHAEL ESCHENFELDER 
Bradenton 


I commend Thomas Logue and 
Javier Alberto Soto for their beau- 
tifully written and extremely well- 
reasoned article, “Florida Should 
Adopt the Celotex Standard for 
Summary Judgments” (February). 
About a year ago, I considered writ- 
ing an article on that very subject 
and from the same viewpoint. After 
doing the research, limited to 
Florida case decisions, I procrasti- 
nated and put off the project, al- 
though agitating attorneys and my 
colleagues about the issue, and now 
feel vindicated that someone else 
took up the cudgel and expressed 
themselves much better than I could 
have done. 


Do you need continuing legal education credit? 
Are you a former law review editor with an interest 
in research and writing? 


The Florida Bar Journal Editorial Board encourages s 
your submission of an article for publication consideration. 
' Read the guidelines below and pull out that laptop. 


Hopefully, the Florida Supreme 
Court will in the near future readress 
the issue and reinstate the logical 
and functional pre-Holi and 
Visingardi standard. It is ironic, in- 
deed, that the court foisted the 
present summary judgment stan- 
dard upon trial judges in the face of 
a 1960s litigation explosion that con- 
tinues to this day. Trial judges 
should be trusted to filter out those 
cases which should not, due to insur- 
mountable evidentiary problems, go 
to trial. As the authors note, judicial 
precedent and doctrine which palpa- 
bly does not make good sense tends 
to become increasingly “ignored.” 

JUDGE WILLIAM W. HERRING 
Ft. Lauderdale 


Authors Respond 

In responding to Mr. Kurian and 
Mr. Weisholtz in the April issue’s let- 
ters’ column, we observe that their 
research causes them to question the 
need for the Florida Supreme Court 
to formally adopt the Celotex stan- 


dard, because, they contend, the 
Supreme Court already adopted the 
Celotex standard by inference in The 
Florida Bar v. Mogil, 763 So. 2d 303, 
307 (Fla. 2000). 

Mogil, however, does not even 
mention Celotex. Nor does Mogil ad- 
dress the crucial insight of Celotex 
that the standard of proof on sum- 
mary judgment must reflect a 
party’s burden of proof at trial. In- 
deed, this issue was not presented by 
the facts of that case. Although we 
wish it were otherwise, the language 
of Mogil does not support Sanjay’s 
and Adam’s optimistic reading. 

Perhaps as importantly, adopting 
the Celotex standard sub silentio 
would only engender more of the con- 
fusion that has plagued Florida’s 
summary judgment standard for 
decades. We respectfully renew our 
call for the Florida courts to formally 
adopt the Celotex standard for sum- 
mary judgment. 

Tuomas LOGUE 
JAVIER ALBERTO SOTO 


The primary purpose of articles and columns is to educate or inform the reader on issues of substantive law and 
practical concem to lawyers. Analysis, opinion, and criticism of the present state of the law also are encouraged and 
should be clearly identified by sufficient legal authority on all sides of an issue to enable the reader to assess the 
validity of the opinion. When criticism is voiced, suggestions for reform should also be included. 

Criticism should be directed to issues only. 


Articles submitted for possible publication should be typed on 8 & 1/2 by 11 inch paper, double-spaced with one-inch 
margins. Only completed articles will be considered. Citations should be consistent with the Uniform System of 
Citation. Endnotes must be concise and placed at the end of the article. Excessive endnotes are discouraged. 


Lead articles may not be longer than 18 pages, including footnotes, and will be reviewed by members of The Florida 
Bar Journal Editorial Board. The board, which is composed of lawyers practicing various areas of law, has discretion 
over the acceptability of legal articles. The board prefers not to review articles submitted simultaneously to other 
publications and requests notification from the author that the article or any version of it has ever been published or is 
pending publication in another periodical. Review is usually completed in six weeks. 


Columns may be submitted directly to section column editors. Length of columns is 12 pages including footnotes. 


Unsolicited manuscripts are invited and may be submitted to Editor, The Florida Bar Journal, 
650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 
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“As I See It” 


Cracks and Crevices 


ot as much of the public’s 
business falls through the 
cracks in this state as in 
others, not really, but for 
a simple and nearly unique reason. 
Florida’s open government policies 
embodied in what we commonly re- 
fer to as the Florida Government in 
the Sunshine Law. Government pro- 
cesses are truly open when they are 
fully illuminated. Put them in the 
dark and they become hidden in 
cracks and crevices. Nobody likes the 
public’s business done that way. 

I recently heard remarks by a na- 
tionally recognized news anchor to a 
large and prestigious gathering in 
Miami that, based on her experience, 
Florida’s open government policies, 
complimented by the open court poli- 
cies of the Florida Supreme Court 
highlighted in the Bush vs. Gore elec- 
tion dispute, provide a national 
model for good government. I couldn’t 
agree more. 

Open government is good govern- 
ment because it satisfies the 
public’s right and need to know 
about the inner workings of the pro- 
cesses of government. Remarkably, 
few other states follow Florida’s ini- 
tiative on this leading edge issue. 

The Florida Bar and the Florida 
judicial system take the open gov- 
ernment concept even further, by 
bringing the public into the process. 
But for exceptional circumstances, 
our courtrooms are open to the me- 
dia and their cameras (never more 
evident than in November 2000). 
The Judicial Qualifications Com- 
mission has several public members 
appointed by the _ governor. 
Nonlawyers serve on The Florida 
Bar Board of Governors, on all of the 
Bar’s grievance committees and on 
our Standing Committee on the Un- 
authorized Practice of Law, and all 
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of our local UPL committees. Our 
relatively new Citizens Forum, al- 
most entirely composed of 
nonlawyers, now provides valuable 
advice directly to the Board of Gov- 
ernors. For the first time ever, a non- 
lawyer serves on the executive com- 
mittee of the Bar. 

Florida Bar grievance processes 
have been nearly completely open to 
the public since 1990. Files are con- 
fidential only until a finding of prob- 
able cause or no probable cause. Of 
the 10,000 grievance complaints 
processed by the Bar annually, only 
about 500-600 result in formal dis- 
ciplinary proceedings. But the cred- 
ibility of the process is greatly en- 
hanced and the public’s confidence 
in the results is supported by our 
willingness to let the people look 
over our shoulders and see for them- 
selves that the 9,500 or so com- 
plaints that we dismiss, should be 
dismissed. Frankly, any professional 
disciplinary process works better 
that way, no matter what profes- 
sional regulatory agency is involved. 


When we first opened up the Bar’s 
disciplinary processes, it was not 
without considerable debate, begun 
by the Bar itself in 1987 through The 
Florida Bar Disciplinary Review 
Commission. Concerns about mis- 
use of sensitive information, disin- 
centives to initiate complaints for 
fear of criticism or reprisal, extra 
burdens on the system by public in- 
volvement in high profile cases, fear 
of unjustified harm to professional 
reputations, and many other 
thoughtful but unavailing concerns 
have since proven unfounded. 

Recognizing that it was necessary 
to overcome any public perception 
that the Bar’s disciplinary system 
was either self-protective or secret, 
in adopting the recommendations of 
the commission, the Supreme Court 
stated: “[Wle agree with the Com- 
mission that public respect and con- 
fidence in the primarily self-oper- 
ated lawyer disciplinary system can 
best be gained by allowing the pub- 
lic to determine for itself that the 
grievance system works efficiently, 
fairly, and accurately.” The Florida 
Bar Re Amendments to the Rules 
Regulating The Florida Bar (Griev- 
ance Procedures and Confidentiality), 
558 So. 2d 1008, 1009 (Fla. 1990). 

The public’s desire for openness 
in government is clear. The benefi- 
cial effect of Florida’s open govern- 
ment policies is equally clear. While 
there may be some justification for 
privacy in some governmental func- 
tions, or even secrecy in cases of pub- 
lic safety, the necessity for such 
should be made clear. 


TeRRY RUSSELL 
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THE PRIVACY 
HEALTH INFORMATION 


Consents and Authorizations under HIPAA 


by Jeffrey A. Lovitky 


rivacy of health information is an area of grow- 

ing concern to most Americans. Vast quantities 

of patient information are now disclosed through 

a single stroke on the keyboard. The disclosure 
of such information may result in lost job opportunities 
and other forms of personal harm. Moreover, the likeli- 
hood of injury resulting from such disclosures will in- 
crease due to the growing use of genetic profiling. As a 
result of these concerns, many health care consumers 
will not disclose even to physicians information which is 
necessary for proper medical diagnosis and treatment. 
Medical records may be the most personal information 
which is recorded about an individual, and yet, until re- 
cently, the federal government has done little to ensure 
the privacy of this data. 

The Health Insurance Portability and Accountability 
Act of 1996 (HIPAA), Public Law 104-191, constitutes 
the first comprehensive federal effort to ensure the se- 
curity and confidentiality of protected health informa- 
tion.' As such, it represents a landmark attempt to en- 
act patient privacy protections. This article analyzes the 
distinction between consents and authorizations under 
the recently promulgated regulations implementing 
HIPAA. 

Under HIPAA, Congress legislated measures to im- 
prove the efficiency of claims processing through in- 
creased use of electronic transmission standards. How- 
ever, Congress further recognized that increased 
reliance upon electronic transmission of health infor- 
mation also presents heightened privacy concerns. 
HIPAA addresses these concerns through its landmark 
patient privacy protections. 


10 THE FLORIDA BAR JOURNAL/MAY 2002 


The primary focus of HIPAA pertains to the electronic 
exchange of health information. However, the implement- 
ing regulations are not limited in their applicability to 
medical records stored in electronic form. Rather, under 
HIPAA, the “protected health information” to which the 
privacy protections apply includes all health informa- 
tion, regardless of the medium on which stored.’ For ex- 
ample, the privacy protections apply to paper medical 
records as well as the oral transmission of protected 
health information. 

Initially, it is important to understand that the pri- 
vacy provisions of HIPAA apply only to “covered enti- 
ties.” This term includes health care providers, health 
plans, and health care clearinghouses.’ These categories 
are defined rather broadly, and will include the vast 
majority of entities involved in the provision of any health 
care services. Additionally, virtually all health insurance 
companies and group health plans are covered. 

There is one caveat to the scope of this definition: Only 
entities which transmit health information in electronic 
form are covered by the privacy protections.® However, 
once a health care provider becomes a covered entity, 
i.e., transmits or stores any health information in elec- 
tronic form, then all “protected health information” which 
it uses or discloses will be covered under the privacy pro- 
visions, regardless of whether it is stored on paper or 
otherwise. Additionally, HHS has indicated that enti- 
ties will become covered under the privacy rule when 
other firms, such as a billing service or a hospital, con- 
duct electronic transactions on their behalf.’ As electronic 
payment and claims processing occurs almost universally, 
most health care providers will as a practical matter fall 


= 
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within the definition of a “covered 
entity.” 

It must also be recognized that 
the regulations impose restrictions 
upon the “use or disclosure” of pro- 
tected health information.* There- 
fore, HIPAA prohibitions may be 
triggered even if there is no disclo- 
sure outside of the covered entity. 
Rather, the mere “use” of protected 
health information under certain 
circumstances may be prohibited. 
For example, an entity which merely 
analyzes protected health informa- 
tion engages in a “use” regulated by 
HIPAA, even if no disclosure is in- 
volved. The HIPAA prohibitions are 
generally equivalent regardless of 
whether a “use” or a “disclosure” 
occurs. 


Consents under HIPAA 

Typically, covered entities must 
obtain consent for uses or disclo- 
sures of protected health informa- 
tion to carry out “treatment, pay- 
ment, or health care operations.”° 
Each of these three categories is 
separately defined by the imple- 
menting regulations. 

The term “treatment” is defined 
to include the provision, coordina- 
tion, or management of health care 
by one or more health care provid- 
ers; or the coordination of health 
care between health care providers 
and third parties.’® This is a rather 
broad definition. Included within 
this definition are most uses or dis- 
closures involved in obtaining a 
patient’s medical history, providing 
treatment, etc. 

The term “health care operations” 
includes most administrative and 
business functions in which a cov- 
ered entity typically engages. Also 
included within this definition is a 
variety of quality assessment and 
improvement activities, including 
outcome evaluation, protocol devel- 
opment, and training.'’ However, it 
is imperative to recognize that re- 
search activities conducted for the 
purpose of obtaining generalized 
knowledge are not included within 
the scope of health care operations.'” 

Finally, the term “payment” is 
broadly defined as most activities 
that are required to both establish 
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Health care 
providers will almost 
always be required 
to obtain a validly 
drawn consent in 
order to continue 
their routine activities 
under HIPAA. 


eligibility for payment as well as to 
obtain such payment, including all 
of the steps required to process any 
payment claims.’® A provider may 
engage the services of an outside 
billing entity under a validly drawn 
consent. However, such a billing 
entity will fall within the business 
associate rules to which a separate 
set of requirements apply.’ 

It will be readily observed from 
the above description that most of 
the routine day-to-day activities of 
health care providers are covered 
within the definition of treatment, 
payment, or health care operations. 
Accordingly, health care providers 
will almost always be required to 
obtain a validly drawn consent in 
order to continue their routine ac- 
tivities under HIPAA. 

Under HIPAA, the required for- 
mat for consents is relatively simple. 
Indeed, it is generally anticipated 
that consent forms will be broadly 
drawn to cover the entire range of 
uses or disclosures for which a con- 
sent is effective, i.e. “treatment, pay- 
ment, or health care operations.” 
As such, we may reasonably antici- 
pate that most consents will become 
relatively boilerplate within a short 
period of time. 

It must be emphasized that the 
HIPAA consent is conceptually dif- 
ferent from the informed consent 
typically required by most health 
care providers. The informed con- 
sent is intended to provide individu- 


als with a complete understanding 
of the treatment to be provided so 
that patients may make conscious 
and informed decisions on whether 
to accept such treatment. However, 
the purpose underlying the HIPAA 
consent is to obtain an individual’s 
agreement to the use or disclosure 
of protected health information. It 
should be noted that a HIPAA con- 
sent may be combined with the in- 
formed consent for medical treat- 
ment.'® However, if combined, the 
HIPAA consent must be both visu- 
ally and organizationally separate 
from any other consent.'” 

Under HIPAA, an individual may 
limit the scope of any consent which 
is provided. For example, a patient 
may request that a particular health 
care provider not disclose protected 
health information to another 
health care provider, even if such 
disclosure would otherwise be desir- 
able in treating the patient.'* Pro- 
viders will be bound to adhere to any 
such restrictions if they agree to 
them.'® However, a provider may 
condition its willingness to furnish 
treatment to an individual upon the 
latter’s agreement to the unre- 
stricted use or disclosure of informa- 
tion for any health care operation, 
treatment, or payment purpose.” 
Covered entities should generally 
refrain from agreeing to limitations 
on HIPAA consents so as to avoid 
any additional compliance burdens. 

It is imperative that covered en- 
tities understand the types of uses 
or disclosures which are permitted 
by consents. The existence of a law- 
fully executed consent will in no 
manner mitigate a covered entity’s 
liability under HIPAA when it is 
subsequently determined that the 
use or disclosure was for other than 
“treatment, payment, or health care 
operations.” 


Authorizations under HIPAA 

With few exceptions, all “uses or 
disclosures” for other than “treat- 
ment, payment, or health care opera- 
tions” will require authorizations. The 
rules governing authorizations are 
far more stringent than are appli- 
cable to consents. Thus, valid autho- 
rizations must contain at least the 
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following: 

1) Description of the information 
to be used or disclosed. 

2) Name or other specific identi- 
fication of the persons authorized to 
make the disclosure. 

3) Names or other identification 
of the persons who will receive the 
use or disclosure. 

4) An expiration date for the au- 
thorization. 

5) A statement of the individual’s 
right to revoke the authorization. 

6) A statement that information 
so used or authorized may be sub- 
ject to redisclosure by the recipient. 

7) Signature of the individual and 
date. 

8) If authorization is signed by a 
personal representative, a descrip- 
tion of the representative’s author- 
ity.”! 

It is apparent from the foregoing 
that most authorizations will nec- 
essarily be tailored to the specific 
circumstances of each use or disclo- 
sure. As such, authorizations, unlike 
consents, are not subject to being 
reduced to a boilerplate. 

It is critical that covered entities 
understand the circumstances when 
an authorization rather than a con- 
sent is required. This is particularly 
true given the obvious distinction in 
the written formalities required for 
consents versus authorizations. 

As noted above, all uses or disclo- 
sures require a specific authoriza- 
tion unless covered by the term 
“treatment, payment, or health care 
operations,” or unless a specific ex- 
ception applies. Therefore, it is im- 
possible to define the universe of 
uses or disclosures requiring an au- 
thorization. However, as an ex- 
ample, authorizations typically will 
be required for the use or disclosure 
of health information for marketing 
purposes, fundraising, research, etc. 

Health care attorneys should gen- 
erally assume that an authorization 
is required, unless a specific excep- 
tion applies. Virtually all health 
care transactions must now be re- 
viewed in terms of HIPAA compli- 
ance. For example, two health care 
entities engaged in merger negotia- 
tions may exchange patient data 
with each other for the purpose of 
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determining the profitability of the 
proposed transaction. Such a use 
would likely not fall within the defi- 
nition of “treatment, payment, or 
health care operations’; nor is there 
any other exception which would 
permit the release of such informa- 
tion. Accordingly, a specific authori- 
zation under HIPAA will likely be 
required if such patient data is to 
be lawfully exchanged. 

There are several other aspects to 
the requirement for a valid autho- 
rization that merit further atten- 
tion. One such area involves the ad- 
ministrative difficulties that may be 
posed when an individual attempts 
to revoke a prior authorization. This 
is particularly true with respect to 
larger providers who must ensure 
that the terms of an authorization, 
or a revocation thereof, are commu- 
nicated to all of the various compo- 
nents within the organization that 
may be involved in the use or dis- 
closure of an individual’s health in- 
formation. 

The implementing regulations 
state that an authorization is not 
valid if it “is known by the covered 
entity to have been revoked.” How- 
ever, the regulations are ambiguous 
as to whether receipt by one compo- 
nent of the covered entity of notice 
of revocation will constitute con- 
structive knowledge by all other 
components. 

The preamble to the regulations 
states as follows: 

We note that, although an authorization 
must be revoked in writing, the covered 
entity may not always know that an au- 
thorization has been revoked. The writ- 
ing required for an individual to revoke 
an authorization may not always trig- 
ger the knowledge required for a cov- 


ered entity to consider an authorization 
defective.”* 


Unfortunately, this language does 
not inform the reader of what con- 
stitutes the required “knowledge.” 
Covered entities are best advised to 
handle this problem by clearly speci- 
fying the individual or department 
within the covered entity to whom 
such a revocation must be furnished. 

Unlike consents, authorizations 
must also include a specific descrip- 
tion of the information to be used or 
disclosed.” An authorization may be 


specific even if it applies to a very 
broad category of records. For ex- 
ample, an individual could authorize 
disclosure of his or her entire medi- 
cal record. However, an authoriza- 
tion which is in any manner ambigu- 
ous probably will not be effective. 
Thus, an authorization to use or dis- 
close “medical records” probably will 
not be valid. In the above example, 
if an individual intended to autho- 
rize the disclosure of all of his or her 
medical records, the word “all” 
should have been used. 

Any information disclosed subject 
to a properly drawn authorization 
may be rereleased without further 
restriction.”° For example, protected 
health information released to a 
marketing firm may be rereleased 
by that firm without any HIPAA- 
imposed limitation whatsoever. In- 
deed, the redisclosure of protected 
health information is not protected 
under HIPAA, even if the initial dis- 
closure was unlawful. HHS asserts 
that it lacks authority under HIPAA 
to regulate the use or disclosure of 
protected health information by any 
person or entity other than a pro- 
vider, health plan, or health care 
clearinghouse.” As the release un- 
der the example noted above was to 
a marketing firm, redisclosure by 
that firm would not be subject to 
regulation under HIPAA. 

The implementing regulations 
distinguish between authorizations 
requested by the individual to whom 
protected health information ap- 
plies and authorizations requested 
by a covered entity. All authoriza- 
tions must contain the minimum 
core elements discussed above. 
However, authorizations requested 
by a covered entity must addition- 
ally contain the following informa- 
tion: 1) a statement that the entity 
will not condition treatment or pay- 
ment on receipt of the individual’s 
authorization; 2) a description of the 
purpose of the requested use or dis- 
closure; 3) a statement that the in- 
dividual may inspect or copy the 
information to be used or disclosed 
and may refuse to sign the authori- 
zation; and 4) a statement of any fi- 
nancial gain that will accrue to the 
entity requesting the authorization 


as a result of the proposed release.”’ 

Moreover, a blanket statement of 
the purpose to which the requested 
information is to be used will not be 
sufficient. For example, a pharma- 
ceutical company seeking to market 
directly to individuals with specific 
health conditions may request re- 
lease of patient data from a health 
plan. Any authorization sought by 
the health plan must specifically 
disclose that the information to be 
released will be used for marketing 
purposes by the pharmaceutical 
company. Further, the health plan 
must also disclose any remunera- 
tion which it will receive from the 
pharmaceutical company as a result 
of the release. 


Other Distinctions 

As noted above, covered entities 
need not agree to any restrictions 
on the scope of the consent. Accord- 
ingly, a covered entity may refuse to 
provide a service if an individual 
insists upon such limitations. How- 
ever, the rule is quite different with 
respect to authorizations. Covered 
entities may not condition their will- 
ingness to provide a service based 
upon the execution of an authoriza- 
tion for the release of protected 
health information.” As an ex- 
ample, a health care entity gener- 
ally would be prohibited from con- 
ditioning treatment upon receipt of 
an individual’s authorization for re- 
lease of health information to that 
person’s employer. 

Covered entities generally should 
refrain from requesting an authori- 
zation when consent would be suffi- 
cient. For example, a patient’s new 
physician may need the records of a 
prior provider in order to furnish 
treatment. Such a release typically 
would be permitted by consent, and 
therefore an authorization would 
not need to be furnished. However, 
certain providers may nonetheless 
insist upon receipt of an individual’s 
authorization to obtain such records. 
A provider who insists upon an au- 
thorization when none is needed 
will be required to adhere to any re- 
strictive covenants contained in that 
authorization. 

Finally, it must be recognized that 


the furnishing of an otherwise law- 
ful consent or authorization does not 
permit the carte blanche use or dis- 
closure of health information. 
HIPAA requires that covered enti- 
ties neither use nor disclose more 
information than is reasonably nec- 
essary, even if such use or disclosure 
is otherwise permissible.”? Covered 
entities must ensure that they do 
not act in an indiscriminate or un- 


Getting Case 


reasonable manner in using or dis- 
closing health care information un- 
der any circumstance, regardless of 
whether consent or authorization 
has been provided. 

In conclusion, it is imperative that 
all covered entities fully appreciate 
the distinction between consents 
and authorizations. A thorough un- 
derstanding of the distinction be- 
tween these two documents is nec- 
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essary to avoid liability under 
HIPAA. The rules governing the re- 
quired use of consents and authori- 
zation are not always obvious. None- 
theless, it is clear that consents will 
not serve as substitutes for autho- 
rizations, nor will authorizations 


serve as substitutes for consents. 
Providers who understand these 
distinctions will avert potentially 
needless liability under HIPAA’s 
complex regulatory provisions. U 


! Pub. L. No. 104-191, §262 deals with 
the privacy and security of health infor- 


Author’s Postscript 


On March 27, 2002, the Department of Health and Human Services 
issued significant proposed revisions to the final privacy rules. The pro- 
posed rules are subject to a 30-day public comment period. After evalua- 
tion of the comments received in response to the proposed rule, a modifi- 
cation to the privacy regulations likely will be issued. It is impossible at 
this time to predict the extent to which the proposed rules will be adopted 
by the department. However, there can be little doubt that the privacy 
regulations are likely to undergo several major revisions before they are 
finally implemented. 

The consent requirement has been significantly altered under the pro- 
posed rules. Pursuant to the department’s rule issued on December 28, 
2000, providers in most cases are required to obtain an individual’s con- 
sent prior to the use or disclosure of protected health information for 
payment, treatment, or health care operations. Many providers believe 
that such a provision will needlessly complicate the delivery of health 
care services. Pharmacists particularly were concerned that they would 
be unable to take prescription orders over the telephone without first 
obtaining a written consent from the patient. The industry argued that 
this would result in needless schedule delays and considerable inconve- 
nience to patients. 

The proposed rule would essentially eliminate the requirement for man- 
datory consent. Accordingly, providers could use or disclose protected 
health information for payment, treatment, or health care operations, 
even in the absence of a validly executed consent. 

While the proposed regulations limit the need for consent, they also 
tighten requirements with respect to the notice of privacy practices to be 
issued by providers. Under the proposed rules, providers are required to 
undertake a good-faith effort to obtain an individual’s written acknow]l- 
edgment of receipt of the provider’s notice of privacy practices. Generally, 
this acknowledgement should be obtained at the time of first service de- 
livery, except in emergency situations. 

The proposed modifications also streamline the authorization require- 
ment. Thus, the distinctions between authorizations requested by cov- 
ered entities, authorizations requested by individuals, and research au- 
thorizations are largely eliminated. Moreover, a covered entity would be 
permitted to condition the furnishing of research-related treatment on 
the providing of an authorization. Additionally, a covered entity would 
have to disclose any direct or indirect remuneration from a third party 
only if the authorization related to marketing purposes. 

This brief synopsis is provided to assist the reader in analyzing the 
impact of the proposed regulations on consents and authorizations. It is 
strongly recommended that the reader monitor any ongoing regulatory 
changes on a continual basis. The best source of information on the sta- 
tus of these revisions may be found at the department’s Web site at 
www.hbhs.gov/ocr/hipaa. 
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mation. See generally 42 U.S.C. §1320d 
et seq. The authority of the Secretary to 
issue regulations implementing the pri- 
vacy protections is specified in Pub. L. 
No. 104-191, §264. 

2 45 C.FR. §164.501. The implement- 
ing regulations were published in the 
December 28, 2000 FEDERAL REGISTER, 
and were effective on February 26, 2001. 
See 65 Fed. Reg. 82462. However, under 
the transition provisions, the compliance 
date for the health information privacy 
provisions is April 14, 2003. Small health 
plans must comply with the privacy 
standards not later than April 14, 2004. 
See 45 C.F.R. §164.534. 

3 45 C.F.R. §164.500(a). 

4 45 C.F.R. §160.103. 

5 45 C.E.R. §160.103. 

6 The term “protected health informa- 
tion” specifically applies to information 
which has never been electronically 
stored or transmitted. See 45 C.F.R. 
§164.501. 

7 See Section by Section Description of 
Rule Provisions, Standards for Privacy 
of Individually Identifiable Health Infor- 
mation, 65 Fed. Reg. 82477, December 
28, 2000. 

8 See 45 C.F.R. §164.506 (consent for 
uses or disclosures to carry out treat- 
ment, payment, or health care opera- 
tions); 45 C.F.R. §164.508 (uses and dis- 
closures for which an authorization is 
required). 

45 C.FR. §164.506(a). 

10 45 C.FR. §164.501. 

ad. 

13 Id. 

45 C.F.R. §164.506(e). 

15 45 C.FR. §164.506(a). 

16 45 C.E.R. §164.506(b)(4). 

8 45 C.E.R. §164.506(c)(4). 

20 45 C.F.R. §164.506(b)(1). 

21 45 C.E-R. §164.508(c). 

22 45 C.F.R. §164.508(b)(2). 

*3 65 Fed. Reg. 82515, December 28, 
2000. 

24 45 C.ER. §164.508(c). 

26 65 Fed. Reg. 82567, December 28, 
2000. 

27 45 C.F.R. §164.508(d). 

28 45 C.F.R. §164.508(b)(4). 

45 C.F.R. §164.514(d). 
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EMERGENCE THE 
HELMET DEFENSE 


by Don A. Dennis 


very March, thousands of motorcycle enthusiasts 

descend upon Daytona Beach, Florida, and the 

otherwise quiet Florida beachside community 

becomes the center of the motorcycle world. This 
March, for many of them it was the first time in years 
that they could legally forego their helmets and feel the 
wind in their hair, thanks to a recently enacted statute. 
Florida Laws Ch. 2000-313 amended ES. §316.211(2001) 
to allow riders over the age of 21 who have acquired in- 
surance to choose whether they wish to wear a helmet.! 
Though the amendment has been hotly debated for many 
years, its passage does not end the debate in Florida; 
rather, it shifts the forum from the legislature to the ju- 
diciary. The issue is no longer whether riders should have 
the choice to wear a helmet, but who should bear the 
consequences when a person chooses to exercise the right 
to forego a helmet and is involved in an accident in which 
the use of a helmet could have prevented injuries. 

This article seeks to point out the various issues and 
policy concerns that will confront both practitioners and 
the judiciary as a result of this statutory amendment. 
With the passage of the bill, Florida aligned itself with 
27 other states that allow operators above a certain age 
to decide whether to ride with or without a helmet.’ 
Twenty states have mandatory helmet laws for all op- 
erators, and three states (Colorado, Illinois, and Iowa) 
have no laws relating to helmet usage.* National High- 
way Transportation and Safety Administration (NHTSA) 
studies show that when states have mandatory helmet 
laws, compliance is nearly 100 percent.* However, with- 
out mandatory helmet laws, helmet usage drops to 
roughly 50 percent.® 
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According to an NHTSA study, Florida had the second 
highest number of total fatalities in the country behind 
California in 1999.° Based on Florida Department of 
Highway Safety numbers, there were over 4,000 accidents 
involving motorcycle operators and/or passengers.’ With 
the passage of this new legislation, the amount of dam- 
ages and the severity of injuries will undoubtedly in- 
crease. As injuries increase, so does litigation. 

In a case involving a motorcycle accident, one of the 
first issues to be determined is the effect of the plaintiffs 
nonuse of a helmet, whether one is counsel for the plain- 
tiff or defendant. Is such evidence admissible with re- 
gard to liability? Does it go to mitigation of damages? 
The language of the statute is silent as to the consequence 
of nonuse. No appellate case has addressed this issue 
directly since the passage of the amendment, and little- 
to-no case law existed relating to the use or nonuse of 
protective headgear even prior to the new amendment. 
The only reported case that specifically addressed this 
issue is Rex Utilities, Inc. v. Gaddy, 413 So. 2d 1232 (Fla. 
3d DCA 1982). In Gaddy, the central issue was whether 
a defendant could introduce evidence and argue to the 
jury as a comparative negligence defense that the plain- 
tiff was not wearing protective headgear in violation of 
ES. §316.211(1) (1977) at the time the accident occurred. 

The plaintiff in Gaddy died from a severe head injury 
when she was thrown from a motorcycle on which she 
was a passenger when the motorcycle ran over a hidden 
trench alongside the road.* Suit was brought by the es- 
tate and parents of Karen Gaddy against the defendant 
Rex Utilities, Inc., for negligently perpetrating this haz- 
ardous condition.® At trial, the defendants sought to in- 
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troduce evidence that the plaintiff 
was not wearing protective head- 
gear in violation of the statute when 
the accident occurred and this con- 
stituted comparative negligence.'° 
The defendant’s evidence merely 
consisted of proffered testimony by 
a neurosurgeon who stated he had 
no way of knowing whether the 
damages would have been lessened 
had the plaintiff worn a helmet." 
The appellate court held that be- 
cause no evidence was presented 
that the violation was a proximate 
cause of the head injury sustained 
by the plaintiff, the defense was not 
entitled to present such testimony 
to the jury or make a comparative 
negligence defense.” 

The Gaddy case, however, has 
little precedential effect today for 
two reasons. First, the appellate 
court’s opinion made no ruling on 
whether such evidence or defense 
would have been presentable to a 
jury had the defense set forth suffi- 
cient evidence showing that use of 
a helmet would have lessened the 
damages. Second, the legal land- 
scape since the time the Gaddy case 
was rendered has changed dramati- 
cally with the adoption of the seat 
belt defense. A review of how other 
states have addressed this issue 
shows that the answer is closely re- 
lated to how each state has ad- 
dressed the seat belt defense. 

Although very few states have 
addressed this issue directly, an ex- 
amination of two key cases reveals 
a common approach for addressing 
the issue despite their different con- 
clusions. Warfel v. Cheney, 758 P.2d 
1326 (Ariz. Ct. App. 1988), is one of 
the first cases in which a court al- 
lowed a defendant to introduce evi- 
dence of the plaintiffs nonuse of a 
helmet to mitigate damages. At the 
time of the decision there was no 
mandatory helmet requirement in 
Arizona.'® Unlike the Gaddy case, 
testimony was elicited that more 
likely than not, had the plaintiff 
been wearing a helmet his injuries 
would not have been as severe.'* The 
Arizona appellate court was then 
asked to decide whether such evi- 
dence was admissible to reduce the 
damages a plaintiff can recover. 
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The Warfel court's 
first determination 
was whether the 
principles asserted 
in its determination 
to adopt the seat belt 
defense applied 
equally to helmet 
usage. 


In reaching its decision, the Warfel 
court’s first determination was 
whether the principles asserted in 
its determination to adopt the seat 
belt defense applied equally to hel- 
met usage. The court found that the 
use of a helmet generally saves lives 
and reduces severity of injuries in a 
similar manner as do seat belts, and 
the principles enunciated by the Ari- 
zona Supreme Court in adopting the 
seat belt defense’® were equally ap- 
plicable to the determination of the 
helmet defense.'® The Warfe! court 
ultimately held that “a helmetless 
rider who is injured and brings an 
action to recover in tort must bear 
the consequence of the free choice 
not to wear a helmet by reduction 
of damages in the amount the jury 
determines the helmet would have 
reduced the injuries.””’ 

The Hawaii Supreme Court 
adopted a similar approach in 
Kealoha v. County of Hawaii, 844 
P.2d 670 (Haw. 1993), yet reached 
a different conclusion. In Kealoha 
the trial court refused to admit evi- 
dence that the plaintiff was not 
wearing a helmet.'* Hawaii had no 
statute requiring the use of a hel- 
met.’® The Hawaii Supreme Court 
specifically addressed the Warfel 
decision, but distinguished it, stat- 
ing that in Hawaii there is no seat 
belt defense which formed the basis 
for the Warfel court’s ultimate con- 
clusion.”” The Kealoha court even 
went as far as to state that Hawai- 


ian courts had not “taken the inter- 
mediate step [adoption of a seat belt 
defense] that was necessary to the 
Arizona court’s holding in Warfel.””* 
This approach has been followed by 
virtually every court to address this 
issue when the courts have either 
adopted or rejected the helmet de- 
fense consistent with how that ju- 
risdiction has addressed the seat 
belt defense.” 

In 1984, the Florida Supreme 
Court recognized the seat belt de- 
fense in the landmark case of Jnsur- 
ance Co. of North America uv. 
Pasakarnis, 451 So. 2d 447 (Fla. 
1984). In Pasakarnis, the plaintiff 
was injured when his vehicle was hit 
by another vehicle.** There was no 
claim that the plaintiff caused the 
accident; however, the defendants 
alleged that had Pasakarnis been 
using his seat belt, his bodily inju- 
ries would have been substantially 
reduced or prevented.” The trial 
court and district court refused to 
allow the seat belt defense, but the 
Florida Supreme Court held that a 
defendant could raise the seat belt 
defense and quashed the lower 
courts’ rulings.” 

Citing a study from the U.S. De- 
partment of Transportation as well 
as case authority from numerous 
jurisdictions, the court found that 
“(t]he seat belt has been proven to 
afford the occupant of an automo- 
bile a means whereby he or she may 
minimize his or her personal dam- 
ages prior to the occurrence of the 
accident.” The court sided with 
other jurisdictions that held that by 
not fastening his or her seat belt, a 
plaintiff may, under the circum- 
stances of a particular case, be found 
to have acted unreasonably and in 
disregard of his or her best interests 
and, therefore, should not be able to 
recover those damages which would 
not have occurred if his or her seat 
belt had been fastened.’ At the time 
the case was rendered, no statute 
required motorists to wear seat 
belts.”* The adoption of the seat belt 
defense was not based on any statu- 
tory duty, but rather on independent 
principles of apportioning fault 
based on the reasonableness of each 
party’s conduct. Thus, the fact that 
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there is no longer a requirement to 
wear a helmet does not preclude the 
adoption of the helmet defense. 

While the adoption of the seat belt 
defense in Pasakarnis is of great im- 
portance when analyzing whether 
the helmet defense should be recog- 
nized in Florida, it is not dispositive 
of the issue. There are still signifi- 
cant differences between the use of 
a seat belt and the use of a helmet 
which require independent analysis. 

In support of the adoption of this 
defense is the inescapable data 
which shows that helmets save 
lives. NHTSA studies show that 
unhelmeted motorcyclists are three 
times as likely to suffer brain inju- 
ries and that helmets reduce the 
risk of death by nearly 30 percent.” 
Staff analysis of Florida Laws Ch. 
2000-313 concluded that the in- 
crease in the severity of injuries 
could possibly result in an increase 
in insurance premiums as a result 
of medical care that is not covered 
by private insurance.” If a helmet 
defense is adopted, it would have the 
effect of promoting safety and re- 
sources. 

One of the greatest arguments 
against the defense is that it flies 
in the face of the fundamental doc- 
trine that a tort feasor takes a plain- 


tiff as he finds him. Moreover, miti- 
gation of damages concerns a 
plaintiff’s conduct after an accident, 
not before. The use or nonuse of a 
helmet occurs prior to the negligent 
conduct of the defendant. Other 
courts have problems with the fact 
that defendants should not be able 
to diminish the consequences of 
their negligence by the failure of the 
injured party to anticipate the de- 
fendants’ negligence.*! While these 
policy arguments provide valid rea- 
sons for rejecting the application of 
the defense, they would be equally 
applicable to seat belt use and it 
would be logically inconsistent to 
apply them to the nonuse of helmets 
but not to the nonuse of seat belts. 
If the defense is to be rejected it 
must be based on factors that dis- 
tinguish the use or availability of a 
helmet from that of a seat belt. 
One of the most obvious differ- 
ences in helmets and seat belts is 
that helmets are not standard 
equipment. The use of a helmet re- 
quires a person to take the addi- 
tional action of purchasing the pro- 
tective headgear. This would 
constitute a greater infringement on 
the personal freedom of an indi- 
vidual than does adopting the seat 
belt defense. The Warfel court rec- 
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ognized these differences but did not 
hold that a safety device must be 
within arm’s length before one’s fail- 
ure to employ it can be argued to be 
fault.** The court held that the is- 
sue is whether a plaintiff measur- 
ably contributed to his own injuries 
by failing to meet his obligation to 
conduct himself in a reasonable 
manner.” The court posed questions 
that are relevant in determining to 
what degree, if any, the plaintiff 
acted unreasonably. Did the plain- 
tiff own a helmet but leave it at 
home? Did the plaintiff borrow a 
motorcycle but decline to borrow the 
owner’s helmet with it? Were hel- 
mets of the type defendants’ experts 
say would have made a measurable 
difference reasonably available at a 
reasonable price?** The fact that 
helmets are not as accessible as seat 
belts will create a greater obstacle 
for a defendant to overcome before 
a court or jury can find a plaintiff 
acted unreasonably, but this ob- 
stacle is not so great as to preclude 
such a finding in all circumstances. 

Regardless of how one feels about 
this issue, the courts of Florida will 
be required to make this determi- 
nation in the upcoming years. In 
Pasakarnis, the Florida Supreme 
Court has taken the position that 
safety issues can be balanced 
against an individual’s freedom to 
choose. Whether it is by expressly 
adopting the helmet defense or sim- 
ply allowing evidence of nonuse of 
safety devices, such action will not 
restrict an individual’s freedom to 
enjoy the highways of Florida. 
Rather, the law will require each 
person to bear the consequences of 
his decisions. As the North Dakota 
Supreme Court stated when con- 
fronted with this issue, “There is a 
difference between saying, ‘It is up 
to you to decide whether or not to 
wear a safety helmet,’ and saying, 
‘You will never, under any circum- 
stances, have to suffer legal conse- 
quences for not wearing a helmet.”*° 
In passing the recent amendment, 
the legislature gave the public the 
right to decide. It is now up to the 
judiciary to determine who should 
bear the legal consequences of the 
public’s decision. O 
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Tue INTERNATIONAL CONTRACT 


Knowing When, Why, and How to “Opt Out” 
of the United Nations Convention on 
Contracts for the International Sale of Goods 


by Allison E. Butler 


ccording to the U.S. International Trade Ad- 

ministration, Florida ranks ninth in the na- 

tion for exports.' Notably, two of the top coun- 

tries of export destination from Florida— 
Mexico and Canada—as well as the United States, are 
among the 60 countries that have adopted the 1980 
United Nations Convention on Contracts for the Inter- 
national Sale of Goods (the “convention” or “CISG”).? The 
convention as adopted by the US. is a self-executing 
treaty. Consequently, all international sale contracts en- 
tered into with U.S. companies and companies located in 
countries that have adopted the CISG are governed by 
the CISG unless the parties effectively “opt out” of the 
CISGQ’s application.* 

This article provides a general overview of the conven- 
tion as well as a short comparative analysis to the Uni- 
form Commercial Code (UCC).*° More importantly, how- 
ever, this article seeks to assist the practitioner when 
drafting the international contract that is subject to the 
convention. 


Background of the CISG 

In 1988, the convention was officially adopted by 10 
nations, including the U.S. The objective of the conven- 
tion is to establish uniform rules governing certain as- 
pects of the formation and performance of international 
commercial contracts for the sale of goods. As of Decem- 
ber 2001, 60 countries had adopted the CISG.® These 
countries are more commonly referred to as “contracting 
states.” However, it should be noted that countries also 
have the option to declare certain portions of the conven- 
tion inapplicable upon ratification.’ This is achieved by 
declaration. For example, at the time of ratification of 
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the CISG, the U.S. declared that it was not bound by 
article 1(1)(b), which provides that the convention ap- 
plies to the sale of goods when the rules of private inter- 
national law lead to the application of the law of the con- 
tracting state. The application of this reservation 
mandates that courts in the U.S. must apply the CISG 
when the places of business of both parties to the sale 
contract are each in different states, and both of those 
states are contracting states to the CISG.* 


When Does the CISG Apply? 

Part I of the convention sets forth its sphere of appli- 
cation as well as general provisions. In sum, the conven- 
tion governs contracts for the sale of goods when the trans- 
action is international. Although the term “international” 
is defined in the convention, the two remaining terms 
are defined through negation.° 

© Contracts for Sale 

The convention specifically governs the formation of 
the contract of sale and the rights and obligations of the 
seller and buyer arising from such a contract. Hence, the 
convention is not concerned with the validity of the con- 
tract or any of its provisions of any usage as well as the 
effect, which the contract may have on the property in 
the sale of goods.'’ Moreover, the convention does not ap- 
ply to the liability of the seller for the death or personal 
injury caused by the goods to any person."! A cautious 
practitioner should also note that other treaties preempt 
the application of the convention.” 

Goods 

Article 2 of the convention expressly states that the 
convention does not apply to the sale of goods for per- 
sonal family or household uses unless the seller, at any 
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time before or at the conclusion of 
the contract, neither knew nor ought 
to have known that the goods were 
bought for such use.'’ Also excluded 
from the convention is the sale of 
watercraft, aircraft, natural gas or 
electricity, letters of credit, auctions, 
and securities.‘ In the event of a 
mixed contract, the convention 
would apply unless the “preponder- 
ant part of the obligations of the 
party who furnishes the goods con- 
sists in the supply of labour or other 
services.”’° The CISG can apply to 
the sale of goods of a distributorship; 
however, it does not apply to exclu- 
sivity or other nonsale aspect of dis- 
tributorship agreements.*® 

e International 

As the CISG is a self-executing 
treaty, it is the supreme law of the 
U.S. preempting state law.'’ How- 
ever, the CISG does not necessarily 
displace state law, as the convention 
only applies to international sales 
contracts. 

An international contract is de- 
fined as one in which the relevant 
places of business of the seller and 
buyer are located in different con- 
tracting states.'* Hence, when deter- 
mining whether the CISG applies, 
the practitioner should not be con- 
cerned with the nationality of the 
buyer or the seller, the place of de- 
livery, or the route the goods will be 
taking for purchase. However, if ei- 
ther entity has more than one place 
of business, the convention looks to 
the place most closely related to the 
transaction.'® 


Freedom to Contract 

Even if the practitioner finds that 
the CISG applies, the CISG does not 
deprive both contracting states and 
sellers and buyers the freedom to 
contract the terms of their contract. 
Article 6 of the convention provides 
that the parties can select the parts 
of the convention they will be bound 
to, if at all. Hence, even if a practi- 
tioner realizes that the convention 
applies, a practitioner can “opt out” 
of the convention’s application. In 
this respect, the CISG is more flex- 
ible than the UCC because it does 
not restrict the parties’ ability to 
make their own rules and avoids 
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An international 
contract is defined 
as one in which the 

relevant places of 
business of the seller 
and buyer are 
located in different 
contracting states. 


such concepts of “unconscionability” 
and “failure of essential purpose” 
and foreign laws which often invali- 
date agreements based on violation 
of “public policy.””° 

With this point in mind, a practi- 
tioner confronted with the drafting 
of an international contract may 
rightly conclude the CISG is not even 
an issue as he or she can select a 
choice of law provision. However, 
before deciding to opt out, there are 
professional, substantive, and draft- 
ing matters that the practitioner 
should consider. 


Professional 
Considerations 

As an ethical consideration, 
Florida attorneys have the duty to 
actin their clients’ interest.?! Hence, 
even if a client insists that Florida 
law should control a contract, a 
practitioner should have enough 
knowledge of the convention to fully 
inform the client as to the pros and 
cons of its application.” 

This advice would include the fact 
that the convention is relatively new 
and as such is subject to the uncer- 
tainties inherent in a new law. How- 
ever, this point is steadily decreas- 
ing as more courts throughout the 
world, including the U.S., apply the 
convention. Moreover, there are two 
companion documents that may as- 
sist in the application of the CISG: 
the UNIDROIT Principles of Inter- 
national Commercial Contracts 


(promulgated in 1994) and the Prin- 
ciples of European Contract Laws 
(complete and revised version 1998). 
Similar to the U.S. Restatement of 
Contracts, both take cognizance of 
insights derived from the text of the 
CISG.”* 

It should also be pointed out to the 
client that the convention is often 
viewed by foreign entities as a neu- 
tral body of law. Therefore, inclusion 
of the convention might be the factor 
that brings closure to negotiations. 

All these relevant points should 
be brought to the attention of the 
client and discussed during the ne- 
gotiations. By doing so, not only will 
the client be making an informed de- 
cision, but also you will have elimi- 
nated any choice of law dispute that 
could arise in the future. 


Substantive Considerations 

Whether the UCC or the CISG 
offers an advantage or disadvantage 
to a client depends on the client’s 
perspective as well as the factual 
circumstances surrounding the ne- 
gotiations. The following is a brief 
comparative analysis of the UCC 
and the CISG. However, it should be 
noted that this analysis is limited 
in scope and the author highly rec- 
ommends that a practitioner fully 
examine both laws in their entirety 
prior to making any final decision.” 

As previously discussed, the terms 
of the convention provide for the free- 
dom to contract. So why be con- 
cerned? Although many of the con- 
cepts of article 2 of the Uniform 
Commercial Code are similar to 
those found in the provisions of the 
convention, several distinctive dif- 
ferences can make a substantial dif- 
ference in the rights and obligations 
of the parties to contracts for the 
sale of goods. These can be found in 
parts I, II, and III of the convention. 
Following are some notable distinc- 
tions: 

1) The Battle of the Forms (“Mir- 
ror Image”). Under common law, if 
an acceptance of an offer contained 
different or additional terms, it was 
considered a rejection and a coun- 
teroffer. This doctrine was elimi- 
nated by the drafters of the UCC, 
which provides that unless an accep- 
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tance is stated to be conditional on 
the offeror’s consent to additional or 
different terms, an expression of 
acceptance operates as such, with 
additional terms becoming part of 
the contract unless the offeror has 
limited acceptance of the terms of 
the offer or objects to them.” More- 
over, absent objection, an additional 
term will only be rejected if it is 
found to be “material.”” 

In contrast, article 19 of the con- 
vention provides that additional or 
different terms in an acceptance pre- 
vent a contract from arising unless 
they are not material and the off- 
eror does not object to them. There- 
fore, if a party fails to object to a 
term, they are subject to it under the 
convention even if the contract is 
subject to the terms of a master con- 
tract between one of the contracting 
parties and a third party.” 

2) Statute of Frauds. Another no- 
table distinction between the UCC 
and the convention is that the stat- 
ute of frauds does not apply under 
the convention.” Article 11 of the 


convention provides that a contract 
of the sale need not be concluded in 
or evidenced by writing and may be 
proved by any means, including wit- 
nesses. However, under article 12 of 
the convention, article 11 may not 
apply where a party to the contract 
of sale has its place of business in a 
contracting state whose law requires 
contracts of sale to be concluded in 
or evidenced by a writing and which 
has made an article 96 declaration 
that article 11 is inapplicable. 

On this note, the parol evidence 
rule is also eliminated under the 
convention.”’ Hence, there is a wider 
spectrum of admissible evidence to 
consider in construing terms of a 
contract subject to the convention.*° 

3) Perfect Tender Rule. Unlike the 
UCC, the convention rejects the 
“perfect tender rule,” which entitles 
a buyer to reject a one-delivery con- 
tract of sale if the delivery fails to 
conform with the contract. This is 
true even if a defect in tendered 
goods or document is not serious and 
the buyer would receive substan- 
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tially the performance and the goods 
for which it had bargained.*! 

In contrast, the convention im- 
poses a stricter standard of rejection 
and cancellation, which is referred 
to as “avoidance.”*? Under article 
49(1) of the convention, a buyer is 
permitted to avoid a contract only if 
the seller’s failure to perform 
amounts to a fundamental breach. 
Article 25 of the convention provides 
that a breach is fundamental “if it 
results in such detriment to the 
other party as substantially to de- 
prive him of what he is entitled to 
expect under the contract, unless 
the party in breach did not foresee 
and a reasonable person of the same 
kind in the same circumstances 
would not have foreseen such a re- 
sult. Moreover, article 46(2) pre- 
cludes a buyer from demanding sub- 
stitute goods unless’ the 
nonconformity constitutes a funda- 
mental breach. Also under the con- 
vention, a buyer must notify the 
seller of any nonconformity 
promptly and not later than two 
years from the date the goods are 
delivered to the buyer.*’ A buyer that 
fails to act within this time period 
may be barred from recovering dam- 
ages. * 


Drafting Considerations: 
Opting Out 

Whether one is opting in or opting 
out, a cautious practitioner should 
be alerted to the fact that absent an 
express provision of choice of law, the 
CISG is controlling and preempts all 
state actions. 

In the recent case of Asante Tech- 
nologies v. PMC-Sierra, Inc., 164 F. 
Supp. 2d 1142 (N.D. Cal. 2001), a 
federal court in California, in a case 
of first impression, held that absent 
a sufficient “opt-out provision” all 
state law causes of action were pre- 
empted by the CISG. As stated 
herein, this ruling was specifically 
based on the fact that the conven- 
tion is a self-executing treaty and 
outranks ordinary state or federal 
statutes. This case is of great sig- 
nificance as until recently, there has 
been no U.S. case law specifically 
dealing with the choice of law clause 
and it has b2en a matter of commen- 
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tators speculating on this issue. 

The facts of Asante deal with the 
sale of electronic components be- 
tween Asante Technologies, Inc. 
(buyer), a California corporation, 
and PMC-Sierra (seller), a Cana- 
dian corporation. Notably, the ma- 
jority of the transaction took place 
through a distributor located in 
California. The buyer had originally 
filed the action in state court; how- 
ever, the seller removed the action 
to federal court, asserting federal 
question jurisdiction. 

As there was no single contract 
embodying the parties’ agreement, 
the court focused on five purchase 
orders. Notably, four of the five pur- 
chase orders were submitted to 
PMC-Sierra through a distributor as 
directed by PMC-Sierra. On appeal, 
Asante asserted that its acceptance 
was conditioned on seller accepting 
the terms on its purchase order 
making the law of California appli- 
cable. Their purchase order stated: 
“APPLICABLE LAW. The validity 
[and] performance of this [purchase] 
order shall be governed by the laws 
of the state shown on Buyer’s ad- 
dress on this order.” 

In contrast, PMC-Sierra argued 
that the contract claims at issue 
implicate the CISG because the con- 
tract is between parties having their 
places of business in two nations 
that have adopted the CISG treaty.*° 
PMC-Sierra also argued that the 
CISG applied because the parties 
did not effectuate an “opt out” of 
application of the CISG. In response, 
Asante argued that the distributor 
was the agent for PMC-Sierra, who 
was located in California. Therefore 
the CISG did not apply, but rather 
California law. 

Upon review, the court concluded 
that although selection of a particu- 
lar choice of law could amount to 
implied exclusion of the CISG, the 
choice of law clause at issue did not 
evidence a clear intent to opt out of 
the CISG. Furthermore, Asante’s 
choice of applicable law generally 
adopted the laws of the State of Cali- 
fornia and California is bound by the 
supremacy clause to the treaties of 
the U.S. Thus, under general Cali- 
fornia law, the CISG is applicable to 
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contracts where the contracting par- 
ties are from different countries that 
have adopted the CISG. In the ab- 
sence of clear language indicating 
that both contracting parties in- 
tended to opt out of the CISG, the 
court rejected Asante’s contention 
that the choice of law provision pre- 
cluded the application of the CISG. 


The court also rejected the Asante’s 
contention that the distributor was 
acting as an agent for the seller. 
The ruling of Asante illustrates the 
importance of effectively “opting out” 
of the convention’s application par- 
ticularly if a client does not want the 
CISG to apply. In order to preclude 
the application of the CISG, the fol- 


lowing clauses are recommended: 


This Contract shall be governed by and 
construed under the laws of State of 
Florida not including the 1980 United 
Nations Convention on Contracts for 
the international Sale of Goods.*® 

Disclaimer of UN Convention on 
Sale of Goods. PURSUANT TO AR- 
TICLE 6 OF THE UNITED NATIONS 
CONVENTION ON CONTRACTS 
FOR THE INTERNATIONAL SALE 
OF GOODS, THE PARTIES AGREE 
THAT THE UN CONVENTION SHALL 
NOT APPLY TO THIS AGREEMENT.” 

The validity and performance of 
this Agreement shall be governed by 
the internal law of the State of Florida 
without regard to its rules of conflicts 
of law. The parties exclude the applica- 
tion of the 1980 United Nations Con- 
vention on Contracts for the Interna- 
tional Sale of Goods if otherwise 
applicable.* 


In contrast, if the parties elect to 
have the convention apply in total, 
the parties should use a provision 
similar to the following: “The terms 
of this Contract shall be governed 
by and construed under the 1980 
United Nations Convention on Con- 
tracts for the International Sale of 
Goods.” 

In the event that the contract may 
not be a wholly a sale of goods, a 
practitioner may elect to put in a 
“backup” choice of law such as:*° 
“This Contract shall be governed by 
and construed under the 1980 Un- 
tied Nations Convention on Con- 
tracts for the International Sale of 
Goods, or, in the event the Conven- 
tion does not settle the rights and 
obligation of the parties, the law the 
State of Florida shall apply.” 

In addition to the foregoing, prac- 
titioners can place other limitations 
on various other aspects of the in- 
ternational contract that is subject 
to the convention.” 


Conclusion 

As the business world becomes in- 
creasingly global, practitioners 
should familiarize themselves with 
the convention. A general under- 
standing of the convention and care- 
ful drafting can prevent future liti- 
gation. And although some 
commentators speculate that the 
general lack of awareness of the con- 
vention may preclude a judge from 
finding that the parties did not in 
fact intend to invoke the convention 


Ast U | you receive y 


by failing to expressly exclude the 
convention, this author highly dis- 
agrees.*! The majority of the case 
law on this subject demonstrates 
that U.S. courts have strictly con- 
strued contracts in which the fact 
pattern required the application of 
the convention. Therefore, a prudent 
practitioner should be cautious 
whenever drafting the international 
contract where the parties are sub- 
ject to the convention. O 


' State Merchandise Export for 2000, 
available at www.ita.doc.gov/td/indus- 
try/otea/state/merchandise/ 
Worldtot2.txt. 

? Enterprise Florida, Inc., Florida Ex- 
ports to Mexico Jump 58 Percent in 
2000: Enterprise Florida Reports Seven 
Percent Overall Increase, available at 
www.eflorida.all_facts.html. See also 
supra note 6 for a complete list of coun- 
tries. 

3 The official text of the convention 
is published in the Official Records of 
the United Nations Conference on 
Contracts for the International Sale of 
Goods, U.N. Doc. No. A/CONF.97/19 
(1981) [hereinafter cited as CISG]. A 
complete copy of the U.N.-certified 


English text is published in 52 Federal 
Register 626, 6264-6280 (March 2, 
1987); U.S.C. Ann. tit. 15, Appendix 
(Supp. 1987). 

* Companies located in these countries 
may not be subject to the CISG if they 
have more than one place of business 
which is located in a country not sub- 
ject to the CISG. See CISG art. 10. 

5 See generally, Fua. Stat. §672.101 et 
seq. 
5 The following is a list of contracting 
states: Argentina, Australia, Austria, 
Belarus, Belgium, Besnia-Herzegovina, 
Bulgaria, Canada, Chile, China (PRC), 
Columbia, Cuba, Czech Republic, Den- 
mark, Ecuador, Egypt, Estonia, Fin- 
land, France, Georgia, Germany, 
Greece, Guinea, Hungary, Iraq, Israel 
(full membership October 2002), Italy, 
Kyrgystan, Latvia, Lesotho, Lithuania, 
Luxembourg, Mauritania, Mexico, 
Moldavia, Mongolia, Netherlands, New 
Zealand, Norway, Peru, Poland, Roma- 
nia, Russian Federation, Saint Vincent 
& Grenadines, Singapore, Slovakia, 
Slovenia, Spain, Sweden, Switzerland, 
Syria, Uganda, Ukraine, United States, 
Uruguay, Uzbekistan, Yugoslavia, and 
Zambia, available at www. 
cisg.law.pace.edu.edu/cisg/countries/ 
entries. html. 

7 CISG art. 92. 

8 Another example of a declaration: 
“Article 96 Declarations. Pursuant to 
Article 96, Argentina, Belarus, Chile, Es- 


tonia, Hungary, Lithuania, Russian Fed- 
eration and Ukraine have declared that 
any provision of Article 11, Article 29 or 
Part II of the Convention that allows a 
contract of sale or its modification or 
termination by agreement or any offer, 
acceptance, or other indication of in- 
tention be made in any form other that 
in writing does not apply where any 
party has his place in the country that 
has filed this declaration.” China (PRC) 
has filed a similar declaration, but it is 
not couched in the precise phraseol- 
ogy called for by Article 96, http:// 
www.un.org/Depts/Treaty/final/ts2/ 
newfiles/part_boo/x_boo/x_boo/x- 
10.html. 

® See generally CISG arts. 1-8. 

10 CISG art. 4. 

1 CISG art. 5. 

For example, the Warsaw Act gov- 
erns the international rules for the li- 
ability of international carriage of goods 
and passengers by sea and air, includ- 
ing their liability for injury to passen- 
gers or cargo. 

8 CISG art. 2(a). 

4 CISG art. 2(b)-(f). 

6 CISG art. 3(2). 

®CISG art. 3. See also Helen 
Kaminski Pty. Ltd. v. Marketing Aus- 
tralian Prods., Inc., Nos. M-47 (DLC), 
96B46519, 97-8072A, 1997 WL 414137 
(S.D.N.Y. July 23, 1997) (holding that 
the convention’s scope did not extend 
to a distributorship agreement); see 
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also Asante Technologies, Inc. v. PMC- 
Sierra, Inc., 164 F. Supp. 2d 1142, 1143 
(N.D. Cal. 2001), available at http:// 
cisgw3.law.pace.edu/cases/ 
010727ul.html (holding that a distribu- 
tor is not an agent for a seller in order 
to determine the choice of law clause). 

7 A treaty is self-executing when it ex- 
pressly or impliedly creates a private 
right of action.; see also Delchi Carrier 
v. Rotorex Corp., 71 F. 3d 1024, 1027- 
28 (2d Cir. 1995); Filanto, S.p.A. v. 
Chilewich Int'l Corp., 789 F. Supp. 
1229, 1237 (S.D. N.Y. 1992) available 
at http://cisgw3.law.pace.edu/cases/ 
920414ul.html; Asante, 164 F. Supp. 2d 
at 1144. 

18 CISG art. 1(1)(a). 

1 CISG arts. 1(3) and 10; see also 
Asante, 164 F. Supp. 2d 1142 (reject- 
ing a buyer’s claim that distributor- 
ship was an agent and therefore es- 
tablished that the U.S. had closest 
contact). 

20 Blair Crawford, Drafting Consider- 
ations Under the 1980 United Nations 
Convention on Contracts for the Inter- 
national Sale of Goods, 8 J. Law AND 
CoMMERCE 187-205 (1988). 

21 Rules Regulating The Florida Bar 4- 
1.1, 4-1.2, and 4-1.4(b). 

22 Peter Winship, Changing Contract 
Practices in the Light of the United Na- 
tions Sales Convention: A Guide for 
Practitioners, 29 INTERNATIONAL LAWYER 
525-554 (1995). 

23 Written communication with John 
Felemegas, CISG-PECL-UNIDROIT 
Project (January 18, 2002). 

24 The author highly recommends the 
electronic library located at Institute of 
International Commercial Law Pace 
University Law School for future refer- 
ence (www.cisg..law.pace.edu/cisg). 

25 Fia Stat. §627.207. 

26 John P. McHahon, Applying the 
CISG Guides for Business Managers and 
Counsel, http:/cisgw3.law.pace.edu/ 
guides.html; see also Advance Mobile 
Home Systems of Tampa, Inc. v. Alumax 
Fabricated Products, Inc., 666 So. 2d 166 
(Fla. 2d D.C.A. 1995) (finding additional 
term materially altered contract mak- 
ing it unenforceable under UCC). 

27 See Filanto, S.p.A. v. Chilewich Int'l 
Corp., 789 F. Supp. 1229 (S.D.N.Y.1992) 


Allison E. Butler received her J.D. 
from Loyola University School of Law 


(holding an Italian shoe manufacturer 
was bound to an arbitration provision of 
a master agreement between a New 
York enterprise and a Russian enter- 
prise because it failed to object at the 
time of acceptance); see also Les 
Verrieries de Saint Gobain, SA v. 
Martinswerk GmbH. Cour de Cassation, 
16 July 1998, the Supreme Court of 
France, available at http:// 
cisgw3.law.pace.edu/cases/ 
980716fl.html (holding that the terms 
of an acceptance form used by a French 
buyer was not controlling since “the last 
confirmations of the order” referenced 
the documentation sent by the seller). 

28 FLA Stat. §672.201; see also CISG 
art. 11, but see supra note 7. 

29 Fra. Strat. §672.202. 

30 See MCC-Marble Ceramic Ctr., Inc. 
v. Ceramica Nuova d’Agostino, S.p.A., 
144 F.3d 1384 (11th Cir. 1998) (holding 
the parol evidence rule inapplicable un- 
der the convention; see also 
Calzaturificio Claudia s.n.c. v. Olivieri 
Footwear Ltd., No. 96 Civ. 8052(HB) 
(THK), 1998 WL 164824 (S.D.N.Y. Apr. 
7, 1998), available at http:// 
cisgw3.law.pace.edu/cases/ 
980406ul.html (applying the convention 
rules eliminating statute of frauds and 
the parol evidence rule). 

31 Fia. Stat. §627.601 et seq. 

82 CISG art. 49: see also art. 50 pro- 
viding the buyer with the option to re- 
duce the price as a remedy. 


33 CISG art. 39; however, see art. 40 
which provides “[t]he seller is not en- 
titled to rely on the provision of articles 
38 and 39 if the lack of conformity re- 
late to facts which he knew or could not 
have been unaware and which he did 
not disclose to the buyer.” 

34 See Bundesgerichtshof, VII ZR 287/ 
98, 3 November 1999, available at http:/ 
/cisgw3.law.pace.edu/cases (holding 
that Article 39(1) reasonable period in- 
cluded time in which to decide what to 
do next, time to consult an expert and 
obtain the expert’s view and a “regu- 
lar” one-month period). 

35 PMC-Sierra’s form also contained a 
choice of law provision stating Cana- 
dian law applied. 

36 Crawford, supra note 20, at 193. 

37 Ronald E. Myrick and Penelope 
Smith Wilson, Licensing Rights to Soft- 
ware, in PLI, Technology Licensing and 
Litigation 1993, at 585 (1993). 

38 G. Gervaise Davis III, Contract Issues 
in Software Development, Acquisition, 
Marketing, and Use, in PLI, 2 Computer 
SorTwarE 1989; PRoDUCTION AND MARKET- 
ING 359 (1989). 

3° Crawford, supra note 20, at 193. 

*° Winship, supra note 22. Albert H. 
Kritzer, GuIDE TO PRACTICAL APPLICATIONS 
OF THE U.N. CONVENTION ON CONTRACTS FOR 
THE INTERNATIONAL SALE OF GoopDs 
(Deventer, Boston; Kluwer, 1989 [2d ed. 
forthcoming]). 

“! Crawford, supra note 20. 
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RICO Claims: The Challenge 
of Alleging the “Pattern” Element 


by Karen D. Walker and Michael G. Tanner 


he federal RICO legisla- 

tion originated with Con- 

gress’ resolve to give law 
enforcement adequate 

tools to deal with “organized crime.” 
In the decades following the enact- 
ment of that legislation, law en- 
forcement authorities, as expected, 
have made good and effective use 
of RICO. What was unexpected, 
though, was that federal and state 
civil RICO claims would become 
commonplace in commercial dis- 
putes and that courts would be 
called on to apply RICO principles 
to business activities having no con- 
nection at all to organized crime as 
those activities were commonly un- 
derstood when RICO was enacted. 
The allure of RICO claims for 
plaintiffs is understandable: These 
claims offer expanded remedies (in- 
cluding treble damages) and the 
opportunity to put before the trier 
of fact conduct that is often com- 
pletely unrelated to the conduct 
causing the injury and which would 
not be relevant to most common law 
and statutory claims. To state a 
civil RICO claim, a plaintiff must 
allege that the defendant has en- 
gaged in a “pattern” of misconduct 
(called “racketeering” under the 
RICO statutes). The “pattern” ele- 
ment often presents the biggest 
challenge to a plaintiff in stating a 
civil RICO claim because it requires 
the plaintiff to show some ongoing 
threat of criminal activity. When a 
RICO claim is based not only on the 
conduct causing injury, but also on 
conduct which may have occurred 
many years before, it is difficult to 
show that this conduct will project 
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The “pattern” 
element often 
presents the biggest 
challenge to 
a plaintiff in stating a 
civil RICO claim 
because it requires 
the plaintiff to show 
some ongoing threat 
of criminal activity. 


into the future. This article will ad- 
dress the specific requirements to 
properly allege the pattern element 
of a civil RICO claim. 

The federal and Florida RICO 


Pattern 


Plus 


statutes, and the accompanying 
Florida Civil Remedies for Crimi- 
nal Practices Act, impose civil liabil- 
ity on persons who conduct or par- 
ticipate in an enterprise through a 
“pattern of racketeering activity.” 
“It shall be unlawful for any per- 
son employed by or associated with 
any enterprise engaged in, or the ac- 
tivities of which affect, interstate or 
foreign commerce, to conduct or par- 
ticipate, directly or indirectly, in the 
conduct of such enterprise’s affairs 
through a pattern of racketeering 
activity.”! 

The “racketeering activity” de- 
scribed in these statutes must con- 
sist of two or more federal (or state) 
criminal offenses, known as “predi- 
cate acts,” committed within a 10- 
year period for federal RICO, or a 
five-year period for Florida RICO.’ 
A “pattern” of racketeering activity 
is sufficiently alleged only if there 
is “continuity plus relationship” be- 
tween those predicate acts.* This 
can be expressed diagrammatically 
as follows: 


Sedima, S.P.R.L. v. Imrex 
Continuity| Co., 473 U.S. 479, 496 n.14 
(1985) (“It is this factor of 


Relationship 


continuity plus relationship 
which combines to produce a 


pattern.”). 


Predicate acts must amount to or con- 
stitute a threat of continuing racketeer- 
ing activity. H.J. Inc. v. Northwestern 
Bell Tel. Co., 492 U.S. 229, 240 (1989). 


Predicate acts must be related by hav- 
ing the same or similar purposes, re- 
sults, participants, victims, or methods 
of commission or otherwise be interre- 
lated by distinguishing characteristics 
and not be isolated events. H.J., 492 
U.S. at 239-40. 
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(October 2001) 


Phillips University, Inc. is pleased to announce that it successfully concluded its Chapter 11 
bankruptcy proceeding and fully paid all allowed claims against it, with interest. While Phillips 
University’s bankruptcy and the circumstances leading to it led to significant changes, Phillips 
University remains a validly existing Oklahoma corporation with 501(c)(3) status under the 
Internal Revenue Code and continues to fulfill an educational mission. To fulfill this mission, 
Phillips University will endeavor to operate in the tradition of the university as it existed on April 
1, 1998, and to engage in such educational activities as the university is authorized to engage 
under applicable state and federal law. Without limiting the scope of the activities in which 
Phillips University may engage to fulfill its educational purpose, Phillips University is expressly 
authorized by its articles of incorporation to make scholarships and/or grants available to: (1) 
individuals pursuing a liberal arts curriculum and attending a private college or university; and 
(2) faculty and staff of private, liberal arts colleges or universities pursuing advanced educational 
studies. 


Phillips University offered one-time educational grants of $250 for the academic year 2001-2002 
for students who were enrolled during the university’s last two years (1996-97 and 1997-98), but 
did not graduate from the university. This grant program was established in recognition of the 
sacrifice of those students who remained at the University during these difficult years. 


Phillips University can be contacted by: writing to P.O. Box 2127, Enid, OK 73702-2127; 
faxing (580) 548-2213; e-mailing to admin@phillips.edu; or telephoning (580) 237-4433. 
Phillips University’s website address is www.phillips.edu 


Phillips University Alumni and Friends Association Organizes a Legacy Foundation 


The Phillips University Alumni and Friends Association (PUAFA), a 501(c)(3) organization, 
which serves as the collective voice of Phillips University’s alumni and friends, recently 
organized the Phillips University Legacy Foundation (PULF). The Phillips University Legacy 
Foundation is a 501(c)(3) organization that will be awarding: (1) undergraduate scholarships for 
students attending private colleges or universities affiliated with the Christian Church (Disciples 
of Christ); (2) scholarships for Christian Church (Disciples of Christ) college and university 
faculty members who are pursuing continuing professional education; and (3) undergraduate and 
graduate scholarships to former full-time Phillips University faculty and staff employed during 
the period of September 1992 through August 1998. Ultimately, the Phillips University Legacy 
Foundation may fulfill its educational mission through pursuit of additional educational activities 
as authorized by its articles and bylaws. 


The Phillips University Alumni and Friends Association can be contacted by: writing to Connie 
Cravens at P.O. Box 331, Enid, OK 73702-0331, or telephoning (580) 237-4433. The Phillips 
University Alumni and Friends Association’s website address is www.puafa.org 


The Phillips University Legacy Foundation can be contacted by: writing to Gene Challenner at 


P.O. Box 2127, Enid, OK 73702-2127, or telephoning (580) 237-4433. 


he 


As shown, the “relationship” factor of the pattern re- 
quirement means that the predicate acts must be con- 
nected to one another.‘ The “continuity” factor of the pat- 
tern requirement means “that the predicates themselves 
amount to, .. . or otherwise constitute a threat of, con- 
tinuing racketeering activity.” It is the continuity re- 
quirement that frequently proves most challenging to a 
plaintiff asserting a civil RICO claim. 

This continuity requirement is adequately pled only 
where the plaintiff has alleged either “closed-ended con- 
tinuity” or “open-ended continuity”: 

“Continuity” is both a closed- and open-ended concept, refer- 
ring either to a closed period of repeated conduct, or to past 
conduct that by its nature projects into the future with a threat 
of repetition. It is, in either case, centrally a temporal concept— 
and particularly so in the RICO context, where what must be 
continuous, RICO’s predicate acts or offenses, and the relation- 


ship these predicates must bear to one another, are distinct 
requirements.® 


These two variants of continuity can be expressed dia- 
grammatically as follows: 


Continuity 


Closed-ended 
A closed period of re- 
peated conduct. H..J., 492 
U.S. at 241 


Open-ended 
A distinct threat of contin- 
ued racketeering activity 
projecting into the future. 
H.J., 492 U.S. at 241. 


ficiently pled: 1) the number and duration of the alleged 
predicate acts; 2) the number of alleged victims; and 3) 
the number of alleged schemes.’ Regarding the number 
and duration of the alleged predicate acts, the 11th Cir- 
cuit Court of Appeals has found that illegal activity oc- 
curring over approximately six months was “too short a 
period of time . . . in order to qualify as a pattern of rack- 
eteering activity.”!° Similarly, three predicate acts alleg- 
edly committed over a 15-month period of time has been 
held insufficient to establish closed-ended continuity." 

Regarding the number of the alleged victims of the 
alleged RICO predicate acts, closed-ended continuity is 
not established where the alleged scheme had one vic- 
tim or one “set” of victims.” Where the plaintiff alleges 
one “set” of victims who suffered similar injuries in a 
similar manner as the result of a single alleged scheme, 
the “number of victims” factor does not weigh in favor of 
finding closed-ended continuity." 

The number of “schemes” alleged is also a relevant 
factor in determining whether continuity has been ad- 
equately pled. Courts have generally found that where 
the alleged predicate acts were committed as part of a 
single scheme, continuity is not established." 

These elements of closed-ended continuity can be 
shown as set out on the next page. 

© Open-ended Continuity 

To adequately allege open-ended continuity, a plain- 
tiff must show that the predicate acts alleged establish 
a “threat of continued racketeering activity” projecting 

into the future.’ In determining whether open- 
ended continuity is adequately alleged, 


A series of related 
predicates extending 
over a substantial pe- 
riod of time. H.J., 492 
U.S. at 242; Fototec 
Int'l Corp. v. Polaroid 
Corp., 889 F. Supp. 
1518, 1524 (N.D. Ga. 
1995). 


I. Enterprise is en- 
gaged primarily in 
racketeering activity 
and the predicate 
acts are inherently 
unlawful. H.J., 492 
U.S. at 242-43. 


II. Enterprise primarily 
conducts a legitimate | relevant. If the alleged enterprise is a 
business. H.J., 492 U.S. | long-term association that exists prima- 
at 243; Cofacredit, S.A. v. 
Windsor Plumbing Sup- : 
ply Co., Inc., 187 F.3d | repetition is presumed.'° This prong of 


229, 243 (2d Cir. 1999). 


both the nature of the predicate acts and 
the nature of the alleged enterprise are 
rily for criminal purposes, the threat of 


the continuity analysis includes activity 
traditionally labeled as “organized 


crime.”!” 
To adequately allege open-ended con- 


A. Predicate acts are the 
regular way of operating 
that business. H.J., 492 U.S. 
at 243; Cofacredit, 187 F.3d 
at 243. 


tinuity where the alleged enterprise is 


B. Nature of predicate | not a criminal organization, but con- 
acts themselves implies a | ducts a legitimate business, the alleged 
threat of continued crimi- : : 

redicate acts must by their nature 
nal activity. H.J.,492U.S. | 
at 243; Cofacredit, 187 threaten continued criminal activity, or 


F.3d at 243. 


be the regular way that the enterprise 
conducts its business.'* Although many 


© Closed-ended Continuity 

To sufficiently plead closed-ended continuity, a plain- 
tiff must allege a “series of related predicates extending 
over a substantial period of time. Predicate acts extend- 
ing over a few weeks or months and threatening no fu- 
ture criminal conduct do not satisfy this requirement.”’ 
This requirement indicates that “Congress was concerned 
in [enacting] RICO with long-term criminal conduct.”* 

There are three principal factors courts consider when 
analyzing whether closed-ended continuity has been suf- 
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civil RICO claims are based on alleged 
predicate acts of mail and wire fraud, these predicate 
acts typically are not the type of “ongoing unlawful ac- 
tivities whose scope and persistence pose a special 
threat to social well-being.” It is the rare legitimate 
business which does not routinely use the mails, tele- 
phones, or computers. Therefore, courts are “cautious 
about basing a RICO claim on predicate acts of mail 
and wire fraud because it would be the unusual fraud 
that does not enlist the mails and wires in its service at 
least twice.””° 


| 
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YOU PUT THE WORLD INTO 
YOUR WORK. 


WE DELIVER IT EARLIER 
TO MORE WORLD CITIES. 


UPS ships to more of your world than anyone else. You get the delivery options 
you need, including guaranteed door-to-door and routine customs-cleared 
service—and our special Customs Brokerage technology gets your shipments 
cleared with less hassle* Best of all, with your association discount, 
you pay less with UPS. Call 1-800-325-7000 to enroll today. 


*Visit www.ups.com or call 1-800-PICK-UPS® for drop box locations, On Call Air Pickup? free supplies and more. 


THE FLORIDA BAR 


MEMBER DISCOUNTS: 


$2.75 OFF 


UPS Next Day Air® letters 


10% OFF 


UPS Next Day Air® packages 
UPS 2nd Day Air A.M 
letters 
UPS 2nd Day Air A.M? 
packages 


20% OFF 
UPS Worldwide Express™ 
letters or packages 
(U.S. origin only) 


1-800-325-7000 


Call to enroll. 
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| Closed-ended Continuity | 


wae 


Number and Duration Number of 
of Predicate Acts Victims 


To conclude, RICO claims are a 
potent weapon for plaintiffs, but they 
are also difficult to successfully 
plead. To ensure that civil RICO 


Menasco, Inc. v. | | Alban Tower Tenants Ass’n, 48 claims are not used improp erly and 
Wasserman, 886 | | F.2d 1260, 1265 (D.C. Cir. | that defendants are not unfairly put 
F.2d 681, 683 (4th || 1995) (dismissing RICO | on trial for stale and irrelevant con- 
Cir. 1989) (closed- | | claims based on single scheme duct, courts should scrutinize the al- 


ended continuity | | designed to frustrate one ° 

not sufficiently al- | | project). legations closely to ensure that they 

leged where one set show the show the “continuity plus 
Fototec, 889 F. Supp. at 1524— | relationship” required to establish a 


of victims was alleg- 
edly injured as the | | 25 (existence of only one | “pattern” of racketeering activity. Q 
scheme generally will not be 


result of a single 
fraudulent scheme. | | sufficient to satisfy the conti- 
nuity requirement). 


Number of Schemes 


Edmonson & Gallagher v. 
Aldridge v. Lily-Tulip, Inc., 
953 F.2d 587, 593 (11th Cir. 
1992) (illegal activity occur- 
ring over approximately six 
months too short to qualify 
as pattern of racketeering 
activity). 


Olive Can, Inc. v. Martin, 
906 F.2d 1147, 1151 (7th Cir. 
1990) (defendants’ scheme to 
set up a sham corporation 


1 8 U.S.C. §1962(c) (emphasis added); 
see also Fia. Stat. §895.03(3) (2001) 


was activity over a short pe- 


(Florida’s RICO statute, substantively iden- 


riod of time that did not es- 
tablish closed-ended conti- 
nuity). 


Fototec, 889 F. Supp. at 1524 
(three predicate acts com- 
mitted over a 15-month pe- 
riod not sufficient to estab- 
lish pattern of racketeering 
activity). 


If the enterprise con- 
ducts a legitimate business 
and the predicate acts do 
not by their nature 
threaten future criminal 
conduct, then a plaintiff 
can establish open-ended continuity only by showing that 
the predicate acts are the enterprise’s regular way of con- 
ducting business.”! This cannot be accomplished based 
on general allegations of wrongful conduct by the enter- 
prise in conducting its legitimate business. Rather, the 
conduct which allegedly establishes continuity must be 
shown to be unlawful, i.e., that the “defendants have 
treated other individuals or entities in the same illegal 
manner alleged by the plaintiff.”” Thus, allegations of 
civil fraud unconnected to the predicate acts generally 
are not sufficient to establish open-ended continuity: 


A threat of continued criminal activity for purposes of RICO is 
not established merely by demonstrating that the [defendants’] 
acts of common law fraud were a regular way of conducting 
their ongoing business. Rather, [the plaintiff] must demonstrate 
that the predicate acts ... were a regular way of conducting the 
ongoing business.” 


These elements of open-ended continuity can be expressed 
diagrammatically as follows: 


tical to the Federal RICO statute quoted 
above); Fia. Star. §772.103(3),(2001) (Florida’s Civil Remedies 
for Criminal Practices Act, also substantively identical to the 
federal RICO statute quoted above). 

218 U.S.C. §1961(5); Fia. Stat. §895.02(4) (2001); Fia. Star. 
§772.102(4) (2001). 

3 Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 496 n.14 (1985) 
(emphasis added). 

4 H.J. Inc. v. Northwestern Bell Tel. Co., 492 U.S. 229, 239-40 
(1989). 

5 Td. (emphasis in original). 

6 Td. at 241-42 (emphasis in original) (citations omitted). 

7 H.J., 492 US. at 242 (emphasis added); Fototec Intl Corp. v. 
Polaroid Corp., 889 F. Supp. 1518, 1522-23 (N.D. Ga. 1995) (quot- 
ing H.J., 492 U.S. at 241-42). 

8 H.J., 492 U.S. at 242 (emphasis added). 

® See, e.g., Fototec, 889 F. Supp. at 1523-25. 

10 Aldridge v. Lily-Tulip, Inc., 953 F. 2d 587, 593 (11th Cir. 1992). 

1 Fototec, 889 F. Supp. at 1524; see also, e.g., Eastern Publish- 
ing and Advertising, Inc. v. Chesapeake Publishing and Adver., 
895 F.2d 971, 973 (4th Cir. 1990) (closed-ended scheme to de- 
fraud lasting over period of only three months did not demon- 
strate requisite continuity); Olive Can Co., Inc. v. Martin, 906 
F.2d 1147, 1151 (7th Cir. 1990) (defendant’s scheme to set up a 
sham corporation was activity over a short period of time with a 
natural ending and no threat of ongoing activity, and therefore, 
could not establish a pattern of racketeering activity); Parcoil 
Corp. v. Nowsco Well Serv. Ltd., 887 F.2d 502, 504 (4th Cir. 1989) 
(alleged predicate acts consisting of 17 falsified reports sent over 
a period of four months not sufficient to establish closed-ended 
continuity); Ginsberg v. Lennar Fla. Holdings, Inc., 645 So. 2d 
490, 501 (Fla. 3d D.C.A. 1994) (predicate acts extending over a 
few weeks or months do not satisfy the pattern of racketeering 
necessary for a claim under the Florida Civil Remedies for Crimi- 
nal Practices Act). But see State v. Lucas, 600 So. 2d 1093, 1095 


Open-ended Continuity 
(where the enterprise primarily conducts a legitimate business) 


enterprise’s business. 


enterprise’s regular way of conducting business). 


Predicate acts are the regular way of operating the 


Cofacredit, 187 F.2d at 243 (to adequately allege open-ended conti- 
nuity the plaintiff must allege that the predicate acts are the 


Nature of predicate acts themselves implies a 
threat of continued criminal activity. 


GE Inv. Private Placement Partners II v. Parker, 247 
F.3d 543, 549 (4th Cir. 2001) (predicate acts of mail 
and wire fraud are not typically the type of “ongoing 


Food Lion, Inc. v. Capital Cities/ABC, Inc., 887 F. Supp. 811, 819 
(M.D. N.C. 1995) (prior actions not sufficient to establish open-ended 
continuity unless there are allegations that the prior actions were 
criminal activity of the same nature as the RICO predicate acts). 
Fleet Credit Corp. v. Sion, 893 F.2d 441, 447 (1st Cir. 1990) (open- 
ended continuity not established by allegations that common law 
fraud, rather than predicate acts, was defendants’ regular way of 
conducting business). 


unlawful activities whose scope and persistence pose 
a special threat to social well-being.”) (quoting 
Medasco, 886 F.2d at 684). 
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mand justice jor all 


President’s Invitation 


Mary Kay and | would like to invite you, your family and guests to The Florida Bar’s 2002 
Annual Meeting to be held June 19-22 at the newly enhanced Boca Raton Resort & Club. With 
superb facilities and exceptional educational and networking opportunities, this year’s program 
promises to offer something for everyone. 
The Judicial Luncheon on Thursday will highlight the State of the Judiciary by Florida 
Supreme Court Chief Justice Charles Wells, and will feature humorist Robert L. Steed, a senior 
partner with King & Spalding’s Public Finance Practice Group, a columnist for the Atlanta 
Constitution, and a published author and commentator on National Public Radio's “All Things 
Considered.” The two President's Showcase seminars will include topics of personal interest 
to all attorneys, “Retirement and Other Planning Issues for Lawyers: It’s Still All About You,” and “Aging Parents: 
What All Attorneys Need to Know for Their Parents.” And for the entire family’s enjoyment, | am pleased to announce 
Friday evening’s Annual Dinner and Show will spotlight the talented comedienne Rita Rudner. 
Many activities and events have been planned to make your stay both worthwhile and enjoyable. Make your 
reservations early and join us in Boca. We look forward to seeing you there! 


Terrence Russell, President 


Annual Meeting Chair’s Invitation 


This year, more than nearly any other in the history of The Florida Bar, is a time for family, 
friends, and colleagues to come together in celebration of our history, our freedoms, and our 
American values at The Florida Bar's 2002 Annual Meeting June 19-22. The Annual Meeting 
will be held at the world-class 75-year-old Boca Raton Resort & Club. Renovation of the Resort's 
lobby and guestrooms, the addition of the rejuvenating Cloister Spa, and the introduction of 
three new restaurants insure that you, your family, and your guests, along with your friends 
and colleagues, will enjoy this luxurious experience. 

Our goal is, as always, to provide the Florida Bar family with the perfect setting to mix 
education, business and pleasure. In addition to section and committee meetings, luncheons, 
and other educational and leisure events, 17 seminars are offered at no additional charge to the Annual Meeting 
registration fee. 

Thursday's Judicial Luncheon will include the annual State of the Court address by Chief Justice Charles Wells, 
as well as the comments of noted public finance attorney and humorist, Robert L. Steed, Esq. The Friday Annual 
Dinner & Show will feature comedienne Rita Rudner, whose soft-spoken humor has led to sold-out club appearances 
across the U.S.A., England and Australia, followed by non-stop dance music provided by Eclipse. 

We know you will find your experience both enjoyable and rewarding. Please join us! 


Nancy W. Gregoire, Chair 
2002 Annual Meeting Committee 
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Table of Contents 


General Assembly Schedule 

Hotel Information Seminars 

Judicial Luncheon Sports & Special Events 
Luncheons Travel Information 
Registration Form & Instructions Ways to Win 

Annual Dinner/Show 


Sponsored by 
THE APPELLATE 
PRACTICE SECTION 


In conjunction with the 


ANNUAL MEETING 
OF THE FLORIDA BAR 


June 20, 2002 * 3:30 p.m. — 4:30 p.m. 


A Great Supporter of The Florida Bar 


Thank you for sponsoring the 
rd, ul ida ¢ All Member Reception 


¢ Reception and Dinner for the current and past 
Board of Governors and Past Presidents 


¢ 2002 Annual Meeting T-shirts 
Insurance Company (limited to one per registrant) 


a8 
14-19 
7-13 
APanel Discussion with the 
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2002 Judicial Luncheon Honoring 
Florida’s Judiciary 


Thursday, 12:30 p.m. - 2:00 p.m. 


featured speakers: 


Chief Justice Charles T. Wells will keynote the luncheon with the 
State of the Judiciary address. 

and 

Robert L. Steed, senior partner with King & Spalding’s Public 
Finance Group, humor columnist for the Atlanta Constitution, and a 
commentator on National Public Radio’s “All Things Considered.” 


Business Law Section Annual 
Awards Luncheon 


Thursday, 12:00 noon — 1:30 p.m. 
featured speaker: 


The Honorable William A. Van Nortwick, Jr., Civil Division of the 
First District Court of Appeal. 


Elder Law Section Luncheon 

Friday, 12:30 p.m. — 2:00 p.m. 

featured speaker: 

Terry White, Secretary, Florida Department of Elder Affairs 


Florida Association for Women Lawyers, 


LUNCHEONS 


Also on Friday 


12:30 p.m. — 2:00 p.m. 
Criminal Law Section 
Selig |. Goldin Awards 
Luncheon 


12:00 p.m. -— 2:00 p.m. 
International Law Section 
Luncheon 


12:30 p.m. - 2:00 p.m. 
Trial Lawyers Section 
Chester Bedell Memorial 

Luncheon 


12:30 p.m. - 2:00 p.m. 
Young Lawyers Division/ 
50-Year Members 
Luncheon 
featured speaker: 
Col. Charley O. Price, J.D., 
USA (Ret.) 


Equal Opportunities Law Section, and Virgil Hawkins 
Florida Chapter National Bar Association Luncheon 


Friday, 12:30 p.m. — 2:00 p.m. 
featured speaker: 


Congresswoman Corrine Brown, U.S. House of Representatives, Florida Congress, District 3. 


Public Interest Law Section Luncheon 


Friday, 11:30 a.m. — 1:00 p.m. 
featured speaker: 


The Honorable Sandy Karlan, Chair of The Florida Bar’s Commission on the 


Legal Needs of Children. 
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Golf Tournament AVIS 


for the Twenty-Fourth Year 
is proud to sponsor 
senenesy “The $10,000 Hole In One Contest” 


and other great prizes! 


Thursday, 7:00 a.m. - 11:30 a.m. 


Private course! Home of the EMC Skills Challenge. The fairways are somewhat narrow and well bunkered. Originally opened in 1926, designed 
by William Flynn and Howard C. Toomey, it was redesigned by Robert Trent Jones in 1956, and finally by Gene Bates in 1997. It's an exciting and 
target-oriented new layout. The Nicklaus/Flick Golf Instructional Programs are offered at the Resort, and the Dave Pelz Short Game School is 
located at the Country Club. Shotgun start ... 18-hole team scramble ... entry fee includes greens fee, shared golf cart, refreshments, 


Avis Worldwide Discount Number A421645 


and awards reception. 


cleats are and can be purchased at the Golf Club for 


Mixed Doubles 
Round Robin Tennis 
Tournament 


Saturday, 8:00 a.m. - 12:00 noon 


sponsored by 


CRARY*BUCHANAN 


Established in 1927 


Come join in the invigorating game of tennis at Boca Raton Resort's 
new state-of-the-art tennis courts. Located just west of the main 
entrance, on top of the parking garage, the facility features 18 clay 


courts utilizing the latest HydroGrid technology. Trophies and prizes — 
_ in the fun and excitement! 


will be awarded. 


Fishing Tournament 


Saturday, 8:00 a.m. - 12:00 noon 


sponsored by 


Luten Law Group 


Prizes: Most Fish Caught ¢ Largest (weight) Fish Caught 
¢ Smallest (weight) Caught * Ugliest Fish Caught 


_ The tournament is open to all members, their families and sponsors 
_ (children 12-15 must be accompanied by an adult). Deep sea fishing 
_ charter boats, Coast Guard regulated for 6 passengers each, will depart 
_ from the Boca Raton Resort Marina. You'll be fishing in the Gulf Stream 
| within 20 minutes of leaving the dock. If you’re really proud of your 
| catch - amberjack, barracuda, dolphin or sailfish — you can arrange for 
a taxidermist at the Marina Office, or have the Resort's chef prepare 


and serve it at Chaunceys Court. Make your reservations early and join 


FLORIDA HOTEL & MOTEL ASSOCIATION, INC 


Silent Auction 


Great hotel packages going to 
the highest bidder! 


Wednesday 
2:00 p.m. — 5:00 p.m. 


Thursday 
8:00 a.m. — 6:30 p.m. 


Friday 
8:00 a.m. — 3:00 p.m. 


ages for a fraction of their value. 


Bidding is open to all meeting registrants. 
A portion of the bids closes each day. | 
Don’t miss your chance to get hotel pack- 


Shoot for the Stars 
and Win! x 


_ 2002 Annual Meeting Exhibitors invite you to shoot for the stars! You 


will receive “..and justice for all” GAMEBOARD in your 


_ Annual Meeting portfolio at the Bar's registration desk along with 
_ instructions on how you could win one of our fantastic prizes! 
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2002 Annual Meeting 


The Florida Bar 
June 19-22, 2002 


Boca Raton Resort & Club 
501 East Camino Real 
Boca Raton, FL 33432 
561/447-3000 


For Reservations Call 

800/327-0101 

Deposit required at time of reservation 
www.bocaresort.com 


A daily service charge of $10.00, plus tax, covers valet parking, maids and bell staff. Please select choice of hotel 
room from the following categories (plus state and local taxes). 


Addison Villa 


ill m 
Court Villa roo’ 


Category 


apartment 


Beachclub 
oceanview 


Beachclub 
waterway 


Cloister Tower 
room room 


Single or Double 


occupancy $100 $138 $193 


$143 $154 $165 $193 


¢ Children under 16 free in same room with parents. 

* Third adult in room is additional $30 per day. 

¢ Changes or cancellations must be received 48 hours 
prior to check in. 


For reservations call 800/327-0101 


Travel Information 


Airline Travel 


Rental Car 


Both Delta and USAirways are offering special rates which allow 
you a 5% discount off published fares within the continental U.S. 
Ask about “zone fares” to compare with the regular published 
rates. 


You or your travel agent must call the appropriate number for 
Delta or USAir. 


A. DELTA AIR LINES 


Delta: File No. 186430A, Meeting Network, 800/241-6760, 
weekdays 8:00 a.m. - 11:00 p.m. eastern time. 


U'S AIRWAYS 


USAirways: Gold File No. 42142189, Meeting and Convention 
Reservation Office, 877/874-7687, 8:00 a.m. - 9:30 p.m. eastern 
time. 


Avis Convention Special: Special rates for our 
meeting are available by calling Avis at 
800/331-1600, Worldwide Discount No. A421645. 
Directions to the 


Boca Raton Resort & Club 


From the south on I-95 


1. Turn right on Hillsboro Blvd., drive approximately 
1 1/2 miles 


2. Turn left on Federal Hwy. (US 1), drive approximately 
1 3/4 miles 


3. Turn right on Camino Real to the Resort (on the left) 


From the North on 1-95 

1. Turn left on Palmetto Park Road, drive approximately 2 miles 
2. Turn right on Federal Highway (US 1), drive 1/2 mile 

3. Turn left on Camino Real to the Resort (on the left) 


May 
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Wednesday 


Rise of the Multi-State Practice in Florida 


presented by the Out of State Practitioners Division 
Wednesday, 1:30 p.m. — 5:00 p.m. 


1:30 p.m. - 2:20 p.m. Divorce and Child Custody: When the 
Battlefield Extends Across State Lines 
Paula Pratt, Orlando 


2:20 p.m. — 3:10 p.m. Snowbirds, Transplants and 
Out-of-State Assets: Estate Planning Florida Style 
Stuart Morris, Boca Raton 


3:10 p.m. — 3:20 p.m. Break 


3:20 p.m. — 4:10 p.m. Asset Protection and Special Needs 
Planning for the Elderly: Absentee Children, Territorial 
Relatives and Multi-State Interests 
Scott Solkoff, Boynton Beach 


4:10 p.m. - 5:00 p.m. Ethics Compliance in a Multi-State 
Practice: Avoiding the Abyss 
Andrew Berman, North Miami Beach 


Maximum CLER: 4.00 Hours #20232 
4.00 General 1.00 Ethics 


Maximum Certification: 1.00 Hour 
.50 Elder Law 1.00 Wills, Trusts & Estates 
.50 Marital & Family Law 


and justice fOr All am 


State of the Art in Electronic Filing 


presented by 
the Computer Law Committee of the Business Law Section 


Wednesday, 2:00 p.m. - 4:00 p.m. 


This program will highlight the various electronic filing methods cur- 
rently in use around the state and the nation. 
2:00 p.m. — 2:20 p.m. Welcome and Introductions 


2:20 p.m. — 2:45 p.m. Electronic Filing in the Federal Courts 
Joel Rothman, Boca Raton 


2:45 p.m. — 3:15 p.m. Electronic Filing Technology and 
Demonstration of an Electronic Brief 
Steve Tallent, San Jose, California 


3:15 p.m. — 3:45 p.m. 
Florida State Courts 
John C. Patterson, Jr., Sarasota 


The State of Electronic Filing in the 


3:45 p.m. — 4:00 p.m. 
Electronic Filing 


Panel Discussion on the Future of 


Maximum CLER: 2.00 Hours #5076R 
2.00 General 


Babysitting Services 


In-room babysitting reservations must be made in advance 

only through the Activities Department. Babysitters are 

CPR certified and fully-screened employees of the Boca 

Raton Resort & Club. Twenty-four hours’ notice is required. 
There is a 3-hour minimum and a 24-hour cancellation policy. To make 
arrangements, call 561/447-3000. 


maine... 
Marketplace 


LexisNexis” 


A Great Supporter of The Florida Bar 


Thank you for sponsoring 


Cyber Connection 


Coffee and Refreshments (Thursday and Friday 
mornings in the Exhibit Area) 


Lanyards for name tags 


and co-sponsoring the Friday Night Annual 
Dinner and Show 
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Thursday | 


Florida Law Update 
presented by the General Practice, Solo & Small Firm Section 


Thursday, 8:00 a.m. - 3:45 p.m. 


This course is designed to update Bar members as to major legislation, 
ethical issues, and case law changes in the past year. 


8:00 a.m.- 8:05a.m. Opening Remarks 
George O. Wilson Iil, Tampa 


8:05 a.m.- 8:45a.m. Ethics 

8:45 a.m.- 9:35 a.m. Bankruptcy 

9:35 a.m.- 9:50a.m. Break 

9:50 a.m. - 10:35 a.m. Criminal Law 
10:35 a.m. - 11:15 a.m. 
11:15 a.m. 11:55 a.m. 
11:55 a.m.— 2:15 p.m. 

2:15 p.m. — 3:00 p.m. 

3:00 p.m. - 3:45 p.m. 


Employment Law 

Real Property 

Lunch on your own 

Tax, Estate Planning & Probate 
Family Law 


Maximum CLER: 6.00 Hours #5150R 
6.00 General 1.00 Ethics 


Maximum Certification: 4.50 Hours 

4.50 Business Litigation 4.50 Civil Trial 
.50 Criminal Appellate .50 Criminal Trial 
.50 Estate Planning .50 Employment Law 
.50 Real Estate 50 Family Law 


Join us for 


REFRESHMENTS 


COMPLIMENTS OF 


@ LexisNexis” 


Thursday & Friday 
in the Lawyers’ Marketplace 


Privacy Laws and the Effective Use 
of Public Records Databases 
in Your Practice 


sponsored and presented by 


ChoicePoint P 


Thursday, 8:30 a.m. - 10:00 a.m. 


Speaker: William Still, Director of Privacy and Government Relations 
for ChoicePoint Inc. 


Privacy has become a hotly debated issue in recent years particularly 
in how it relates to the use and disclosure of public record information. 
This program will help practitioners better understand the scope and 
impact of the legislation and compliance when it comes to privacy mat- 
ters. This program will examine important compliance issues under the 
Gramm-Leach-Bliley Act, Fair Credit Reporting Act and Industry-initi- 
ated regulation. Also included is a live and interactive demonstration of 
ChoicePoint’s online public records database to show legal profession- 
als how to use public record information to enhance their practices. 


Litigation, bankruptcy, trust and estates, and real estate attorneys will 
benefit from this program. 


Maximum CLER: 2.00 Hours #20072 
2.00 General 


Masters Seminar on Professionalism 
The Good, The Bad and The Ugly: 
Lawyers and Popular Film 


presented by the Standing Committee on Professionalism 
Thursday, 8:30 a.m. - 11:30 a.m. 


Moderators, Judge Terry Lewis, Second Circuit and Blan Teagle, Direc- 
tor of the Center for Professionalism. Discussion facilitators include: 
former Supreme Court Justice Gerald Kogan; Judge Patricia Seitz, U.S. 
District Court, Southern District; past Florida Bar president, Herman 
Russomanno; Chris Searcy, Searcy, Denney, Scarola Et Al; Ervin 
Gonzalez, Colson, Hicks, Eidson; and Henry Latimer, Greenberg Traurig. 


Using various film clips to view and discuss professionalism issues, 
this seminar promises to be informative and entertaining. 


Attendees will learn to analyze how popular film reflects and affects 
what we, and the public, expect from lawyers; recognize some of the 
professional, legal, and moral compasses we rely on in determining 
what is ethical conduct as lawyers; develop techniques and strategies 
to promote professional conduct. 


Maximum CLER: 3.50 Hours #20172 
3.50 Professionalism 


« 

} 


and Justice fOr All 


Co-sponsored by Co-sponsored by 


SEARCY Thursda 
OLA y Mellon 


& SHIPLEY 
—___Attorneys. 
at Law 


Retirement and Other Planning Issues For Lawyers: It’s Still All About You 
presented by the Tax Section 
Thursday, 8:30 a.m. - 12:00 noon 


8:30 a.m.- 8:40 a.m. Introductions 


8:40 a.m.- 9:15a.m. Choice of Entity Course #20052 
Domenick Lioce, West Palm Beach 


9:15 a.m.- 9:55 a.m. Agreements Among Attorneys Maximum 
Guy Whitesman, Fort Myers CLER: 4.00 Hours 


9:55 a.m.- 10:05 a.m. Break 4.00 General 


10:05 a.m.- 10:45 a.m. Retirement Plan Structures ; 
Roger Rovell, Tampa Maximum 


: Certification: 3.00 Hours 
10:45 a.m.-11:25a.m. Estate Planning Issues ; 
William Lane, Tampa 3.00 Wills, Trusts & Estates 


3.00 Tax 
11:25 a.m.- 12:00 noon Tax Compliance Issues for Lawyers 
Gayle Russell, IRS 


Aging Parents: What All Attorneys Need to Know For Their Parents 


presented by the Elder Law Section 
Thursday, 1:15 p.m. — 5:00 p.m. 


This seminar is designed for attorneys and their spouses to obtain information about dealing with aging parents. It provides a starting 
point for family discussions of the legal and financial affairs critical to assessing health care, preserving family savings and dealing 
with incapacity. 


Attendees will be given an issue-spotting form to give to their parents. 


1:15 p.m. - 1:45 p.m. Issues of Aging 
Stephanie Schneider, Plantation 


1:45 p.m. — 2:15 p.m. Necessary Information Course #20132 
Lance McKinney, Ft. Myers 


2:15 p.m.-2:45 p.m. Housing Options Maximum 
Ailish O’Connor, Jacksonville CLER: 4.00 Hours 


2:45 p.m.- 3:00 p.m. Break 4.00 General 
3:00 p.m.-3:30 p.m. Medicaid 


Mark Shalloway, West Palm Beach Maximum 


3:30 p.m.- 4:00 p.m. Long-term Care 


Len Mondschein, Miami 50 Health 


4:00 p.m. — 4:30 p.m. Available Resources .50 Wills, Trusts & Estates 
Chris Likens, Sarasota 


4:30 p.m. — 5:00 p.m. Advanced Directives 
Lauchlin T. Waldoch, Tallahassee 
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Thursday, continued 


Calculation of Damages 


sponsored and presented by 


Economic Forensics, LLC 


Thursday, 2:00 p.m. — 4:30 p.m. 


Speaker: James G. Atkins, CPA 
2:00 p.m. - 2:10 p.m. 
2:10 p.m. - 3:05 p.m. 
3:05 p.m. - 3:50 p.m. 
3:50 p.m. - 4:20 p.m. 
4:20 p.m. - 4:30 p.m. 


Introduction 

Lost Profits 
Economic Impairment 
Intellectual Property 
Conclusion 


Maximum CLER: 3.00 Hours #20042 
3.00 General .50 Ethics 


Maximum Certification: 1.50 Hours 
1.50 Business Litigation 1.50 Civil Trial 


Special Thanks 


to general sponsor 


GEICO 


DIRECT 


AUTO INSURANCE 


The Lawyer’s Toolbox for Drafting 
Documents with Confidence 
and Professionalism 


presented by The Florida Bar Journal and News Editorial Board 
Thursday, 2:30 p.m. — 5:30 p.m. 


2:30 p.m. — 2:45 p.m. Introduction 
Steven B. Lesser, Becker & Poliakoff PA., Ft. Lauderdale 


2:45 p.m. — 3:15 p.m. “A View from the Bench: 
Professionalism and Ethics in Appellate Practice” 
Justice Barbara J. Pariente, Florida Supreme Court 


3:15 p.m. — 3:45 p.m. “Walking Through the Minefield - 
Ethical and Monetary Risks in Auditor Response Letters” 
John Allen, Varnum Riddering Schmidt & Howlett L.L.P, 
Kalamazoo, Michigan 


3:45 p.m. — 4:15 p.m. “How to Draft Jury Instructions” 
Judge Martha C. Warner, Fourth District Court of Appeal, 
West Palm Beach 


4:15 p.m. — 4:30 p.m. Break 


4:30 p.m. — 5:00 p.m. “A View from Behind the Bench - Writing 
for the Court with Verve, Zing and Flare orWhy IRAC and KISS 
are Underrated” Jennifer A. Winegardner, Staff Attorney, 

Florida Supreme Court, Tallahassee 


5:00 p.m. — 5:30 p.m. “When is a Contract Not a Contract? 
Pitfalls Encountered in Drafting Contingency Clauses” 
David Weisman, Abrams Anton PA., Hollywood 


Maximum CLER: 3.00 Hours #20142 
3.00 General 1.00 Ethics 


Maximum Certification: 1.50 Hours 
.50 Appellate Practice 1.00 Business Litigation 


All Member 


Reception 


Thursday 
5:30 p.m. - 6:30 p.m. Ins 


urance 


Reception and Dinner 
for the 
current and past 
Board of Governors 
and Past Presidents 


Company 


sponsor of the 
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Getting Case Analysis Off To a 
Fast Start 


sponsored and presented by 


D®@® 


DECISIONQUEST | 
CASESoOFT 


Friday, 8:00 a.m. - 11:15 a.m. 


Speakers: Greg Krehel, CEO, CaseSoft and Bob Wiss, President, 
CaseSoft 


8:00 am.- 9:00a.m. Getting Case Analysis Off to a Fast 
Start via Chronologies, Cast of Characters, and Issues 


9:00 a.m.- 10:00 a.m. Panel of Guest Speakers 
10:00 a.m.-10:15a.m. Break 


10:15 a.m.-11:15a.m. Demonstrative Evidence 
Brainstorming; CaseSoft Round-up and Q&A 


Maximum CLER: 3.50 Hours #20012 
3.50 General 


We're Wired and Ready to Provide 
Email Access to Registrants at 


The Cyber Connection 
located in the Exhibit Area 


Wednesday, 2:00 p.m. — 5:00 p.m. 
Thursday, 8:00 a.m. — 6:30 p.m. 
Friday, 8:00 a.m. — 3:00 p.m. 


sponsored by 


LexisNexis” 


2002 Masters Seminar on Ethics 


presented by the Professional Ethics Committee 
Friday, 8:30 a.m. — 11:30 a.m. 


Conflicts of Interest: How to Spot Them and the Consequences If 
You Don't 


8:30 a.m. - 8:40 a.m. Welcome and Introductions 
Jeffrey P- Whitton, Panama City 


8:40 a.m.- 8:50 a.m. Conflicts of Interest and the 
Judiciary’s Perspective 
Justice Peggy A. Quince, Supreme Court of Florida, Tallahassee 


8:50 a.m.- 9:10a.m. Disqualification of Judges and 
Counsel 
Justice Peggy A. Quince, Supreme Court of Florida, Tallahassee 
Judge Larry A. Klein, Fourth District Court of Appeal, 
West Palm Beach 


9:10 a.m. - 9:30 a.m. How to Spot Conflicts 
Professor Timothy P. Chinaris, Associate Professor of Law, 
Appalachian School of Law, Grundy, VA 


9:30 a.m. - *0:00 a.m. Unethical Conduct: Next Stop 
Malpractice 
Don Beverly, West Palm Beach 


10:00 a.m.-10:15a.m. Break 


10:15 a.m.-10:35a.m. Grievances 
John A. Weiss, Weiss & Etkin, Tallahassee 


10:35 a.m.- 10:55 a.m. Conflict Issues Unique to Criminal Law 
John Thornton, Thornton & Rothman, PA., Miami 


10:55 a.m.-11:15a.m. Conflict Issues Unique to Real Estate 
Adele Stone, Atkinson, Diner, Stone, Mankuta & Ploucha, PA., 
Hollywood 


11:15a.m.-11:25a.m. Open Forum and Panel Discussion on 
Hypothetical Conflict Scenarios 


11:25 a.m.-11:30a.m. Services Provided by The Florida Bar 
Ethics Department 
Elizabeth Tarbert, Ethics Counsel, The Florida Bar 


Maximum CLER: 3.00 Hours #5215R 
3.00 General 3.00 Ethics 


All Annual Meeting registrants ar 


Rita Rudner “One Night Stand” 
> 4 (Friday Night Dinner & Show) 


eligible to win a 3-day cruise for two 
% with Carnival Cruise Lines at the 


compliments of 


>. 


of Tallahassee, Inc. 
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Friday, continued 


Planning Group Travel for CLE: 

Inside Benefits and Negotiation 

Skills with Travel Agents, Hotels, 
and Tour Companies 


presented by the International Law Section 


Friday, 10:00 a.m. — 12:00 p.m. 


10:00 a.m.- 10:30 a.m. The Legal Definition of a Travel Agent, 
Registration and Bonding, Travel Scams and Misuse of 
Client Funds 
Tamela J. Stults, Ft. Lauderdale 


10:30 a.m.- 11:00 a.m. Agents’ Entitlement to Commissions, 
Consolidators, Consortia and Cooperatives, Liabilities in 
Advertising, Restrictions on Waivers, Independent 
Contractors, Client Contracts and Service Fees 
Laurence D. Gore, Ft. Lauderdale 


11:00 a.m.-11:30a.m. Contractual Planning of CLE with 
Agents, Hotels, Cruise Lines and Conferences 
Wally Segal, Discovery Cruise Line 


11:30 a.m.- 12:00 p.m. Questions and Answers 
Tamela J. Stults, Ft. Lauderdale 
Laurence D. Gore, Ft. Lauderdale 
Wally Segal, Discovery Cruise Line 


When Lawyers Divorce 


presented by the Family Law Section 
Friday, 8:30 a.m. - 12:45 p.m. 


8:30 a.m.- 8:45 a.m. Welcome & Introductory Remarks 
Shelley M. Mitchell, Ft. Lauderdale 
Alex Caballero, Tampa 


8:45 a.m. - 9:35 a.m. 
Client 


9:35 a.m.-10:25a.m. “The Firm” and “The Wallet” Trends in 
Equitable Distribution of Marital Assets/Liabilities, Valuation 
of Law Practices and Alimony 
Norman Kronstadt, Plantation 
Jorge M. Cestero, West Palm Beach 


10:25 a.m.-10:35a.m. Break 


10:35 a.m.-11:05a.m. “What About the Children?” Shared 
Parental Responsibility, Custody and Visitation 
Shelley Mitchell, Ft. Lauderdale 


11:05 a.m.-11:35.a.m. “What Do | Do Now That | Am Worth 
Half of What | Was Worth Last Week?” or “What Do | Do 
With All This Money?” The Holistic Approach to Developing 
a Comprehensive Wealth Management Plan for Divorcing 
Lawyers and Their Spouses 
David Jacobson, Deustche Bank Private Banking, New York City 


11:35 a.m.-12:15p.m. “The Quest for Knowlege” Discovery 
Needs, Tactics and Ethics 
Ira L. Dubitsky, Miami 


12:15 p.m. -— 12:45 p.m. 


“You Did What?” The Lawyer as a 


“A View from the Bench” Judicial Panel 


Maximum CLER: 2.50 Hours #20102 
2.50 General .50 Ethics 


Maximum Certification: 2.50 Hours 
1.00 Business Litigation 2.50 International Law 


Maximum CLER: 5.00 Hours #5131R 
5.00 General 1.00 Ethics 


Maximum Certification: 4.00 Hours 
4.00 Marital & Family Law 


Thanks to 


LANDAMERICA 


for providing the 
2002 Annual Meeting Registration Portfolios 


Thanks to 


for the 
2002 Annual Meeting T-shirts 
(limited to one per registrant) 


mpany 
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Friday, continued 
Health Law Update 


presented by the Health Law Section 

Friday, 8:30 a.m. - 12:15 p.m. 
8:30 a.m. - 8:35 a.m. 
8:35 a.m. 8:45 a.m. 
8:45 a.m.- 9:10 a.m. 


9:10 a.m. — 9:35 a.m. 
Professionals 


9:35 a.m. - 10:25 a.m. Prompt Payment Legislation and Other 
Current Issues Involving HMOs 


10:25 a.m.-10:35a.m. Break 


10:35 a.m.- 11:25 a.m. Update on Hospital Regulatory and 
Medical Staff Issues 


Opening Remarks 

Introduction 

Office Surgery in Florida 

News in Regulation of Health Care 


11:25 a.m.- 12:15 p.m. Changes Affecting Patient Rights, 
Including the Rights of Minors 


Maximum CLER: 4.00 Hours #20122 
4.00 General 1.00 Ethics 


Maximum Certification: 4.00 Hours 
4.00 Health Law 


The Quality of Your Life: How it 
Impacts You and Your Profession 


presented by the Quality of Life and Career Committee 
Friday, 2:00 p.m. - 5:00 p.m. 
2:00 p.m. — 4:00 p.m. 


Profession 
John McShane, McShane, Davis & Hance, Dallas, Texas 


Restoring Professionalism to the 


4:00 p.m.-5:00p.m.. Panel Discussion: Restoring 
Professionalism Through Improving Quality of Life 
Michael J. Cohen, Ft. Lauderdale 
John McShane, Dallas, Texas 
Lawrence S. Krieger, Tallahassee 
Frank L. Natter, Clearwater 


Maximum CLER: 3.50 Hours #20202 
3.50 General 2.50 Professionalism 
1.00 Substance Abuse 


and justice for Aliam 


The First Amendment and the 
Supreme Court 


presented by the Media and Communications Law Committee 
Friday, 4:00 p.m. - 6:00 p.m. 


The most recent U.S. Supreme Court decisions dealing with the First 
Amendment will be discussed and analyzed with an effort made to cover 
cases decided as recently as the day before the seminar’s presenta- 
tion. Audience participation will be encouraged. Course materials are 
given during the session. 


Maximum CLER: 2.50 Hours #20222 
2.50 General 


Maximum Certification: 2.00 Hours 
2.00 Business Litigation 2.00 Civil Trial 


Mental Health Commitment of 
Dependent Children: The New Rule 


presented by the Public Interest Law Section and 
the Legal Needs of Children Commission 


Friday, 2:00 p.m. - 5:05 p.m. 


The Florida Supreme Court is adopting a new Rule of Juvenile Proce- 
dure to provide due process protections for dependent children who 
face commitment to psychiatric facilities. This program will train attor- 
neys to provide legal representation to these children, and will review 
the new court procedures. 


2:00 p.m. — 2:05 p.m. 


2:05 p.m. — 3:00 p.m. Law and Procedure 
Carolyn Salisbury, University of Miami School of Law 
Carmen Dominguez, Department of Children & Families 


3:00 p.m. — 3:40 p.m. Psychological Diagnoses of Children 
and Children’s Mental Health Needs 
Edward Sczechowicz, Ph.D., Coral Gables 


3:40 p.m. — 4:20 p.m. 
Considerations 
Bruce Winick, Coral Gables 
Judge Ginger Lerner-Wren, Ft. Lauderdale 
Judge Sandy Karlan, Miami 


4:20 p.m. — 5:00 p.m. Ethical Representation of Children 
Jennifer Renne, American Bar Association National Child Welfare 
Resource Center 


5:00 p.m. — 5:05 p.m. 
Maximum CLER: 3.50 Hours #5218R 


3.50 General 1.00 Ethics 
1.00 Mental Illness Awareness 


Introduction 


Therapeutic Jurisprudence 


Closing 


Maximum Certification: 2.50 Hours 
2.50 Marital & Family Law 
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Wednesday, June 19 


Commission on Professionalism—SubCOMMItteeS 10:30 a.m.—12:30 p.m. 
CORNOCTION 2:00 p.m.— 5:00 p.m. 
Family Law Section 

¢ ADR-Mediation, Arbitration and Collaborative Lawyering Committee 9:00 a.m.-10:30 a.m. 
* Clients Rights & Attorneys’ Fees COMMiIttee ............ccscscssssssesesssssesessseesseessssssesesesessseteeeeeeeees 2:00 p.m.— 5:00 p.m. 
¢ Juvenile Law/Special Needs of Children & Adoption Committees ............ccsesseeeeeeeen 9:00 a.m.—10:30 a.m. 
2:00 p.m.— 5:00 p.m. 
Membership/New Members Committee 10:30 a.m.—12:00 noon 
Publications: Commentator/Journal/FAMSEG Committees 10:30 a.m.—12:30 p.m. 
¢ Technology & Economics of Family Practice Committee ............cccssssseeesesseesseeseeeeeseees 9:00 a.m.—10:30 a.m. 
Florida Inns of Court Coordinating Council Program ...........ccssscssssseesessessesesssssesssssssasssssssaceees 2:00 p.m.— 4:00 p.m. 
Florida Lawyers Mutual Insurance Co.—Annual Meeting of Membe?s..............:ssscseseseeeseeeseeees 10:00 a.m.-11:00 a.m. 
Florida Lawyers Mutual Insurance Co.—Board Of Dir@CtOrs .............ccssssessseseseeeesseseeteiesesssesesneesees 9:00 a.m.— 3:00 p.m. 
Florida State University Alumni Association Board Of DireCtors .............ccscesesseseseseeeseseseseseseeeeees 2:00 p.m.— 4:00 p.m. 
Message Center sponsored by Empire Corporate Kit of AM@riCa .............sccsssssecseesseseestesnesseeneenes 2:00 p.m.— 5:00 p.m. 
Professionalism Circuit Committee Conclave .............::sssscsssssecsssesesssesessseesssseesssesessssesnsasseeeaceees 2:00 p.m.— 4:00 p.m. 
Reception and Dinner for Past, Present and Incoming Members of the Board of Governors and 

Past Presidents of The Florida Bar sponsored by Florida Lawyers Mutual Insurance Co. ....... 6:30 p.m.-10:00 p.m. 
Rise of the Multi-State Practice in Florida: Welcome to the 21st Century seminar 

presented by the Out of State Practitioners DiviSiON .............ccsssescsssseseeeeteseseseseeesesessseseeeeees 1:30 p.m.— 5:00 p.m. 
Silent Auction presented by Florida Hotel & Motel Association, INC. .........c:sssssessessesseeseeseeseessen 2:00 p.m.— 5:00 p.m. 
ae 2:00 p.m.— 4:00 p.m. 
State of the Art in Electronic Filing seminar presented by the Business Law Section- 

2:00 p.m.— 4:00 p.m. 
7:30 a.m.— 5:00 p.m. 
YLD Moot Court Competition 


| 
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Thursday, June 20 
Academy of Florida Elder Law Attorneys Annual Meeting & Luncheon 12:00 p.m.— 2:00 p.m. 
Administrative Law Section/Environmental and Land Use Law Section Reception 6:30 p.m.— 7:30 p.m. 
Admiralty Law Committee 2:00 p.m.— 6:00 p.m. 
Advertising, Standing Committee on 2:00 p.m.— 4:00 p.m. 
Aging Parents—What Al! Attorneys Need to Know for Their Parents presented in the 

President's Showcase co-sponsored by Searcy, Denney, Scarola, Barnhart & Shipley, P.A. and 

Mellon United National Bank and presented by the Elder Law Section 1:15 p.m.— 5:00 p.m. 
All Member Reception sponsored by Florida Lawyers Mutual Insurance Co. ...........scsesseseeens 5:30 p.m.— 6:30 p.m. 
Appellate Practice Section 
* Committees 8:00 a.m.—10:00 a.m. 
¢ Dessert Reception 9:00 p.m.-11:00 p.m. 
¢ Executive Council 10:00 a.m.-—12:00 noon 
Board of Legal Specialization and Education 8:00 a.m.— 4:00 p.m. 
Business Law Section 
¢ Antitrust, Franchise & Trade Regulation Committee 9:00 a.m.—-12:00 noon 
¢ Bankruptcy/UCC Committee 9:00 a.m.-—12:00 noon 
¢ Business Litigation Committee 9:00 a.m.-12:00 noon 
¢ CLE Committee, Communication Committee and Legislative Committee Joint Meeting 3:15 p.m.— 3:45 p.m. 
¢ Corporations, Securities and Financial Services Committee 1:30 p.m.— 3:30 p.m. 
¢ Executive Council 3:45 p.m.— 6:00 p.m. 
¢ Intellectual Property Committee 1:30 p.m.— 3:30 p.m. 
¢ Luncheon 12:00 p.m.— 1:30 p.m. 
¢ Reception 6:30 p.m.— 7:30 p.m. 
Calculation of Damages seminar presented and sponsored by Economic Forensics, LLC 2:00 p.m.— 4:30 p.m. 
Citizens Forum 10:00 a.m.-12:00 noon 
CLE Committee 9:00 a.m.-12:00 noon 
Commission on the Legal Needs of Children 10:00 a.m.— 5:00 p.m. 
Committee Leadership Conference 11:30 a.m.—12:15 p.m. 
Cyber Connection sponsored by LexisNexis 8:00 a.m.— 6:30 p.m. 
Discussion with the Court presented by the Appellate Practice Section 3:30 p.m.— 4:30 p.m. 
Education Law Committee 2:00 p.m.— 6:00 p.m. 
Environmental and Land Use Law Section 
¢ CLE Committee 2:00 p.m.— 3:30 p.m. 
¢ Executive Council 3:30 p.m.— 6:00 p.m. 
Environmental and Land Use Law Section/Administrative Law Section Reception 6:30 p.m.— 7:30 p.m. 


Lo for co-sponsoring 


SEARCY The President’s Showcase 
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______ Attorneys * Aging Parents: What All Attorneys Need to Know 
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mand justice jor all 


Thursday, June 20 
Family Law Section 


Florida Association for Women Lawyers Annual Meeting .............cccsssseseeseeteeeseeeeeseseeeneeseees 7:00 p.m.— 9:00 p.m. 
Florida Coastal School of Law Alumni and Friends Re@Ception............cccsccesseeseseeeeeeneens 6:30 p.m.— 7:30 p.m. 
Florida Council of Bar Association Presidents ReCeption .............ccccsscscseseseeteeeeeesssseteeeeeeeeneeenes 6:30 p.m.- 7:30 p.m. 
Florida Law Update presented by the General Practice, Solo and Small Firm Section................ 8:00 a.m.— 3:45 p.m. 
Florida Lawyers’ Legal Insurance Corporation ............cecsesssesesesesteeseseeeeeeeeeesseenseseeesseessesneeseesens 1:00 p.m.— 5:00 p.m. 
Florida Lawyers’ Legal Insurance Corporation ReCeption 6:30 p.m.— 7:30 p.m. 
Florida State University Annual Alumni ReCeption .............c:ccscssseseseesesssetseetetsesseseeeetseeeeeaeseneneeaees 6:30 p.m.— 7:30 p.m. 
Florida Supreme Court Historical Society Annual Meeting..............cccssssssceseesseseeesseseseneseeneeees 10:00 a.m.—12:30 p.m. 
Golf Reception sponsored by Empire Corporate Kit of 4:30 p.m.— 5:30 p.m. 
Golf Tournament sponsored by Empire Corporate Kit Of 7:00 a.m.-11:30 a.m. 
Health Law Section 
Judicial Administration, Selection and Tenure Committee ..............cccccccssssseeeeeeseeseseeeseseeeeeeeeenes 2:00 p.m.— 4:00 p.m. 
Judiciai Luncheon featuring Chief Justice Charles T. Wells and Robert Steed ..............ceeeee 12:30 p.m.— 2:00 p.m. 
Labor and Employment Law Section ! 
4:00 p.m.- 6:00 p.m. 
Masters Seminar on Professionalism presented by the Standing Committee 

Message Center sponsored by Empire Corporate Kit Of AM@riCa 8:00 a.m.— 5:30 p.m. 
Multidisciplinary Practice and Ancillary Business, Special Committee ON .........ccceeeseeeeteeeseenens 9:00 a.m.—11:00 a.m. 
Nova Southeastern University Law Center Alumni & Friends Reception ............:ccssseseeeeees 5:30 p.m.— 6:30 p.m. 
Privacy Laws and the Effective Use of Public Records Databases in Your Practice 

seminar presented and sponsored by ChoicePoint, INC. 0.0... ceesesessesestesesessesestensstetensseeneneeens 8:30 a.m.—10:00 a.m. 
Refreshment Center sponsored by LexisNexis ...............ssscscsscssscsssssesescssssscscecssssssssssssssesssesasess 8:00 a.m.— 3:00 p.m. 


the President’s Showcase co-sponsored by Searcy, Denney, Scarola, Barnhart & Shipley, PA. 


and Mellon United National Bank and presented by the Tax SeCHiON 00.0... cesses 8:30 a.m.-12:00 noon 
Rules of Judicial Administration Committee ................ccccscsssesesessssssssesesecescsessseseesessscscseseeeesesescaes 3:00 p.m.— 6:00 p.m. 
Silent Auction presented by Florida Hotel & Motel ASSOCIatiON, INC. ...........csesestsseseeeeseseeneseeeees 8:00 a.m.— 6:30 p.m. 
Southern Legal Counsel, Inc. 25th Anniversary RECEption ............ccssssesessessessessesseeseeseessesesnesneens 6:30 p.m.— 7:30 p.m. 
Stetson University College of Law ReCeption .............ccscsscessssssesesecssssseseseseesssssssesesseeessssseseeeesessaees 6:30 p.m.— 8:00 p.m. 
Student Education and Admissions to the Bar Committee .............ccccssssesssseeseesecssseesecseeseeessesenes 2:00 p.m.— 4:00 p.m. 
St. Thomas University School of Law Reception .............sccsscssssssessssessesessesessesssseessseesesnssesneseensaeees 6:30 p.m.— 8:00 p.m. 
The Florida Bar Foundation 
2:30 p.m.— 5:00 p.m. 
7:00 p.m.-10:00 p.m. 


7:30 a.m.— 5:00 p.m. 
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and justice for Allam 


Thursday, June 20 
The Florida Bar Registration Desk 7:30 a.m.— 5:30 p.m. 
The Lawyer's Tooibox for Drafting Documents with Confidence and Professionalism 
seminar presented by the Journal and News Editorial Board 2:30 p.m.— 5:30 p.m. 
University of Florida Levin College of Law Reception 6:30 p.m.— 8:00 p.m. 
University of Miami School of Law Alumni Reception 6:30 p.m.- 7:30 p.m. 
UPL, Standing Committee on 9:00 a.m.— 1:00 p.m. 
Voluntary Bar Liaison Committee/Florida Council of Bar Association Presidents Joint Meeting ... 2:00 p.m.— 4:00 p.m. 
Young Lawyers Division 
¢ Board of Governors 2:00 p.m.— 6:00 p.m. 
1:00 p.m.- 2:00 p.m. 
¢ Moot Court Competition—-Semi-Final Rounds 8:30 a.m.—11:30 a.m. 
¢ New Board Member Orientation 11:30 a.m.— 1:00 p.m. 
7:00 p.m.-11:00 p.m. 


Friday, June 21 

Administrative Law Section—Executive Council/Annual Meeting 10:30 a.m.-12:30 p.m. 
American College of Trial Lawyers—State Committee 2:00 p.m.— 5:00 p.m. 
American College of Trial Lawyers Reception and Dinner 7:00 p.m.—10:60 p.m. 
Appellate Court Rules Committee 8:30 a.m.—12:30 p.m. 


Aviation Law Certification Committee 8:00 a.m.—10:00 a.m. 
Aviation Law Committee 2:00 p.m.— 5:00 p.m. 
City, County and Local Government Law Section—Executive Council 10:30 a.m.—12:30 p.m. 
Civil Procedure Rules Committee 8:00 a.m.—12:30 p.m. 
Clients’ Security Fund Committee 9:00 a.m.— 3:00 p.m. 
Code & Rules of Evidence Committee 2:00 p.m.— 4:00 p.m. 
Consumer Protection Law Committee 2:00 p.m.— 4:00 p.m. 
Criminal Law Section 
¢ Executive Council 9:30 a.m.—12:00 noon 
* Selig |. Goldin Awards Luncheon 12:30 p.m.— 2:00 p.m. 
Criminal Procedure Rules Committee 2:00 p.m.— 4:00 p.m. 
Cumberland School of Law Alumni Reception 6:30 p.m.— 7:30 p.m. 
Cyber Connection sponsored by LexisNexis 8:00 a.m.— 3:00 p.m. 
Elder Law Section 
¢ Executive Council 8:30 a.m.—10:00 a.m. 
e Luncheon 12:30 p.m.— 2:00 p.m. 
¢ Workshop 2:30 p.m.— 4:30 p.m. 
Eminent Domain Committee 8:30 a.m.—12:30 p.m. 
Equal Opportunities Law Section—Executive Council and Section Meeting 9:00 a.m.-11:30 a.m. 
Equal Opportunities Law Section, Virgil Hawkins Florida Chapter National Bar Association and 

the Florida Association for Women Lawyers Luncheon 12:30 p.m.— 2:00 p.m. 
Family Law Rules Committee 9:00 a.m.— 1:00 p.m. 
Federal Court Practice Committee 10:30 a.m.—12:30 p.m. 
Federal Court Practice Committee Roundtable 2002 2:30 p.m— 5:00 p.m. 
Fee Arbitration, Standing Committee on 2:00 p.m.— 4:00 p.m. 
First Amendment and the Supreme Court seminar presented by the Media & Communications 

Law Committee 4:00 p.m.— 6:00 p.m. 


: 

: 
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Friday, June 21 
Florida Association for Women Lawyers, the Equal Opportunities Law Section, and the 


Virgil Hawkins Florida Chapter National Bar Association LUNCHEON... 12:30 p.m.— 2:00 p.m. 
General Practice, Solo and Small Firm Section 
12:30 p.m.— 2:00 p.m. 


Getting Case Analysis Off To A Fast Start seminar presented and sponsored by CaseSoft .... 8:00 a.m.-11:15 a.m. 
Government Lawyer Section 


Health Law Update presented by the Health Law Section .............scessesssesesssesetsseressseeeneretenenens 8:30 a.m.-12:15 p.m. 
International Law Section 
International Law Section/Out-of-State Practitioners Division Joint Reception...............eeeeee 6:00 p.m.- 8:00 p.m. 
2:00 p.m.— 4:00 p.m. 
Judicial Nominating Procedures Committee .............ccssesssssssssssseessssssssssesssssssssssesesessessssseeesesens 8:00 a.m.—10:00 a.m. 
Labor and Employment Certification Committee ..............cccsssssssssesssssssssesessessssssseseeecesscssseeeseeseees 10:30 a.m.—12:30 p.m. 
Masters Seminar on Ethics 2002 presented by the Professional Ethics Committee .................. 8:30 a.m.-11:30 a.m. 
Media & Communications Law Committee ..............csssssessssesssssesessesssssssssessesessssssassesseessessesssseeees 2:00 p.m.— 4:00 p.m. 
Mental Health Commitment of Dependent Children: The New Rule presented by 

Message Center sponsored by Empire Corporate Kit of AMETICA ...........ccseseseseseseseeeseseseseeeeeseees 8:00 a.m.— 3:00 p.m. 
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and Justice for 


Friday, June 21 

Out-of-State Practitioners Division—Executive Council 4:30 p.m.— 6:00 p.m. 
Out-of-State Practitioners Division/International Law Section Joint Reception 6:00 p.m.— 8:00 p.m. 
Planning Group Travel for CLE: Inside Benefits and Negotiation Skills with Travel Agents, 

Hotels and Tour Companies seminar presented by the International Law Section 10:00 a.m.-12:00 noon 
Practice Management & Development Section-Executive Council 8:30 a.m.—10:30 a.m. 
Prepaid Legal Services Committee 3:00 p.m.— 5:00 p.m. 
Probate Rules Committee 2:00 p.m.— 4:00 p.m. 

2:00 p.m.— 5:00 p.m. 
Professionalism, Standing Committee on 10:30 a.m.—12:30 p.m. 
Public Interest Law Section 
¢ Executive Council 9:00 a.m.-11:00 a.m. 
¢ Luncheon 11:30 a.m.— 1:00 p.m. 
The Quality of Your Life: How It Impacts You and Your Profession seminar presented by 

the Quality of Life/Career Committee 2:00 p.m.— 5:00 p.m. 
Quality of Life/Career Committee 10:30 a.m.-12:30 p.m. 
Red Mass co-sponsored by Barry University School of Law and St. Thomas University 

School of Law 7:00 a.m.— 7:45 a.m. 
Refreshment Center sponsored by LexisNexis 8:00 a.m.— 3:00 p.m. 
Relations with CPA’s Committee 10:00 a.m.—12:00 noon 
Rita Rudner “One Night Stand,” Friday Night Dinner & Show sponsored by 

the Young Lawyers Division and LexisNexis 8:00 p.m.-12:00 a.m. 
Silent Auction presented by Florida Hotel & Motel Association, INC. .........cccccscsesessseseeeeeeeeeees 8:00 a.m.— 3:00 p.m. 
Small Claims Rules Committee 10:30 a.m.-12:30 p.m. 
The Florida Bar Information Desk 8:00 a.m.— 5:00 p.m. 
The Florida Bar Registration Desk 7:30 a.m.— 5:30 p.m. 
Traffic Court Rules Committee 10:30 a.m.-12:30 p.m. 
Trial Lawyers Section 
¢ Chester Bedell Memorial Luncheon 12:30 p.m.— 2:00 p.m. 
¢ Executive Council 2:30 p.m.— 5:00 p.m. 
Virgil Hawkins Florida Chapter National Bar Association, Florida Association for Women 

Lawyers, and the Equal Opportunities Law Section Luncheon 12:30 p.m.— 2:00 p.m. 
When Lawyers Divorce seminar presented by the Family Law Section 8:30 a.m.-12:45 p.m. 
Wills, Trust and Estates Law Certification Committee 10:30 a.m.-12:30 p.m. 
Workers’ Compensation Rules Committee 2:00 p.m.— 4:00 p.m. 
Workers’ Compensation Section—Luncheon and Executive Council 12:30 p.m.— 4:30 p.m. 
Young Lawyers Division Moot Court Competition-Final Round 8:00 a.m.—10:00 a.m. 
50-Year Members/Young Lawyers Division Luncheon 12:30 p.m.— 2:00 p.m. 


Saturday, June 22 

Council of Sections 9:00 a.m.—12:00 noon 
Fishing Tournament sponsored by Luten Law Group 8:00 a.m.—12:00 noon 
Tennis Tournament sponsored by Crary Buchanan 8:00 a.m.—12:00 noon 
The Florida Bar Registration Desk/Information Desk 7:30 a.m.—10:00 a.m. 
Virgil Hawkins Florida Chapter of National Bar Association Third Meeting 9:00 a.m.— 5:00 p.m. 
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Registrations must be postmarked by 6/10/02. After that 
date, on-site registrations only. 


All tickets must be picked up on-site at The Florida 
Bar registration desk in the Mizner Center 


$175 Early Bird Registration Fee 
(postmarked by 5/31/02) 


$215 Registration Fee (postmarked 6/1— 6/10/02) 


$250 On-Site Registration Fee 
(on or after 6/11/02) 


Registrations received by “FAX” must be paid by 
credit card (Fax Number: 850/561-5612). 
Registration form can also be found at 
www.FLABAR.org for downloading and printing. 


Telephone registrations cannot be processed. 


Full annual meeting registration fee will entitle you to: 

¢ Receive convention tote bag 

¢ Attend seminars Wednesday - Friday. Only one 
seminar per timeframe can be selected. Registration 
fee is not transferable to any other seminar location. 
Other registration fees are not applicable to annual 
meeting seminars. 

¢ Accrue certification/CLE credit for seminars 
attended 

¢ Bid on hotel packages at silent auction 


MESSAGE CENTER 


SPONSORED BY 


¢ Be eligible for special prize drawings 

¢ Receive two free drink tickets for All Member 
Reception 

¢ Enjoy Continental Breakfast - Thursday & Friday 

¢ Hear Discussion with the Florida Supreme Court 

¢ Receive Annual Meeting T-shirt (one per 
registrant) 

¢ Chance to win 3-day cruise for two with Carnival 
Cruise Lines. 


Payment of a registration fee is not required to: 

¢ Attend section/committee meetings, the General 
Assembly or the Lawyers’ Marketplace 

¢ Purchase tickets (two per event) 


Last date for mailing registrations to Tallahassee is 
6/10/02 


Cancellation/Refund Information 


Annual meeting registration fee: 

¢ Totai refund if written request is postmarked or faxed 
on or before 6/3/02 

¢ Refund of registration fee less $50 if postmarked or 
faxed 6/4/02 — 6/10/02 

¢ No refund for requests postmarked or faxed on or 
after 6/10/02 


Ticket requests: 
¢ No on-site cancellations 
¢ No refunds postmarked or faxed after 6/3/02 


No telephone cancellations can be accepted 


Call the Message Center directly at (561) 447-5520. 
For hours other than listed below, the Boca Raton 
Resort & Club operator can take messages for hotel 
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The Florida Bar Annual Meeting Registration Form 
The Florida Bar Annual Meeting * June 19-22, 2002 * Boca Raton Resort & Club 


DO NOT MAIL after June 10, 2002 


Instructions: Please read registration information on page 20 before detaching and completing this form. 
(A separate form is necessary for each attorney. Cut or reduced forms cannot be processed.) 


Ticketed Events 


Full registration fee required to attend seminar(s). Please 
select one seminar per timeframe. (See next page for 
registration fee information) 


Wednesday, June 19 


600 
4 601 


Rise of the Multi-State Practice in Florida (1:30-5:00) 
State of the Art in Electronic Filing (2:00-4:00) 


Thursday, June 20 


700 
701 


702 
703 


704 


705 
706 


Florida Law Update (8:00-3:45) 


Privacy Laws and the Effective Use of Databases in 
Your Practice (8:30-10:00) 


Masters Seminar on Professionalism (8:30-11:30) 


Retirement and Other Planning Issues for Lawyers: 
It's Still All About You (8:30-12:00) 


Aging Parents—What All Attorneys Need to Know for 
Their Parents (1:15-5:00) 


Calculation of Damages (2:00-4:30) 


The Lawyers Toolbox for Drafting Documents with 
Confidence and Professionalism (2:30-5:30) 


Friday, June 21 


800 


801 
802 
803 
804 


Getting Case Analysis Off to a Fast Start 
(8:00-11:15) 


When Lawyers Divorce (8:30-12:45) 
Health Law Update (8:30-12:15) 
2002 Masters Seminar on Ethics (8:30-11:30) 


Planning Group Travel for CLE: Inside Benefits and 
Negotiation Skills with Travel Agents, Hotels, and 
Tour Companies (10:00-12:00) 


Mental Health Commitment of Dependent Children: 
The New Rule (2:00-5:05) 


The Quality of Your Life: How it Impacts You and 
Your Profession (2:00-5:00) 


First Amendment and the Supreme Court 
(4:00-6:00) 


Events 


Price 


Luncheons 
Business Law Section — Thursday 


$35.00 


includes 1.50 tax 


Judicial Luncheon — Thursday 


$35.00 


includes 1.50 tax 


Public Interest Law 
Section — Friday 


$35.00 


includes 1.50 tax 


International Law Section — Friday 


$35.00 


includes 1.50 tax 


Criminal Law Section — 
Selig |. Goldin — Friday 


$35.00 


includes 1.50 tax 


Elder Law Section — Friday 


$35.00 


includes 1.50 tax 


FAWL, Eq. Opp. Law Sec. & 
VHFCNBA - Friday 


$35.00 


includes 1.50 tax 


Trial Lawyers Chester 
Bedell Memorial — Friday 


$35.00 


includes 1.50 tax 


50-Year Member/YLD — Friday 


$35.00 


includes 1.50 tax 


Annual Dinner & Show 
Featuring Rita Rudner — Friday 


$65.00 


includes 3.54 tax 


Sport Events 

Golf Tournament — Thursday 
Handicap or 

avg. score for 18 holes 


$99.00 


includes 5.60 tax 


Tennis Tournament — Saturday 


$28.00 


includes 1.68 tax 


Fishing Tournament — Saturday 


$90.00 


includes 5.00 tax 


Ticket(s) Total $ 


(Transfer ticket(s) total to next page) 


_ See next page for registration fee information © 


Faxing 

Seminars A 

Code | Tkts Ke 

a 
303 

: 
306 

a 
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Page 2 of Registration Form 
Registration Fee Covers 


Early Bird Registration Fee 
(postmarked 5/31/02) (100) 


* CLE Seminars (one or more 
Discussion with the Flori 


Registration Fee 
(postmarked 6/1 — 6/10/02) (101) 


_ Convention Tote Bag 
Convention T-shirt (one per ( 


On-Site 
(postmarked on or after 6/11/02) | (102) 


4 Check if you are a judge. 


Judges are exempt from registration fee. Seminar tickets are not 


transferable. 


Registration Total 


Ticket(s) Total 


Total Amount Due $ 


Method of Payment 


Return completed form and payment to: 
Annual Meeting 
The Florida Bar 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 


“Faxed” registrations must be paid by credit card. 
Fax Number: 850/561-5612 (Fax both pages) 


Please check one: 


U Check enclosed (check # 
The Florida Bar) 


) made payable to 


Credit Card 


MASTERCARD Q VISA 


Card No. 


Expiration Date 


MO YR 


Signature (credit card registrations only) 


Registration Information 


Florida Bar # (Required) 


First Name 


Last Name 


Name on name badge 


Mailing Address 


Suite/Apt. 


City State 


Zip Code 


(Area Code) Telephone Number ( 


(Area Code) Fax Number ( ) 


Spouse/Guest Name 


Last Name 


Name on name badge 


City State 


Please indicate if you require special 
arrangements. (If necessary attach 
additional information) 


In case of emergency 


Name 


Day Telephone 


Evening Telephone 


4 
| 
| Registration Fees | 
Continental Breakfast-Thursday & Friday 
= 
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: 
q 


(Fla. 1992) (suggesting that a series of 
fraudulent activities occurring over a six- 
month period may be sufficient to estab- 
lish closed-ended continuity); Shimek v. 
State, 610 So. 2d 632, 635 (Fla. 1st D.C.A. 
1992) (fraudulent activities occurring 
over several months satisfied continuity 
element of RICO claim). 

12 See, e.g., Menasco, Inc. v. Wasserman, 
886 F.2d 681, 684 (4th Cir. 1989) (conti- 
nuity not sufficiently alleged where one 
set of two victims was allegedly injured 
as the result of a “single fraudulent goal”); 
Park v. Jack’s Food Sys., Inc., 907 F. 
Supp. 914, 919-20 (D. Md. 1995) (conti- 
nuity not sufficiently established where 
the predicate acts were directed to 18 vic- 
tims that were allegedly injured as part 
of a single scheme). 

13 See Menasco, Inc., 886 F.2d at 683; 
IAC Int'l, Inc. v. James, 1996 WL 751454 
at *5 (E.D. Va. 1996). 

4 See, e.g., Fototec, 889 F. Supp. at 
1524—25, and cases cited therein (observ- 
ing that although not dispositive, the ex- 
istence of only one scheme generally will 
not be sufficient to satisfy the continuity 
requirement); Edmondson & Gallagher 
v. Alban Tavers Tenants Ass’n, 48 F. 3d 
1260, 1264-65 (D.C. Cir. 1995) (dismiss- 
ing RICO claims based on a single scheme 
designed to frustrate one project); 
Menasco, 886 F. 2d at 684; Jones v. 
Lampe, 845 F.2d 755, 759 (7th Cir. 1988) 
(continuity not established where 120 
alleged predicate acts, injuring four vic- 
tims, constituted one single scheme). 

15 H.J., 492 U.S. at 242. 

16 Td. at 242-43. 

7 Td. at 243. 

18 Td. at 242-43; see also, e.g., Cofacredit, 
S.A. v. Windsor Plumbing Supply Co. 
Inc., 187 F.3d 229, 243 (2d Cir. 1999) 
(“where the enterprise primarily conducts 
a legitimate business, there must be some 
evidence from which it may be inferred 
that the predicate acts were the regular 
way of operating that business, or that 
the nature of the predicate acts them- 
selves implies a threat of continued crimi- 
nal activity”) (citing H.J.). 

19 GE Inv. Private Placement Partners 
II, v. Parker, 247 F. 3d 548 at 549 (4th 
Cir. 2001) (quoting Menasco, 886 F. 2d 
at 684); see also Efron v. Embassy Suites, 
Inc., 223 F.3d 12, 20 (1st Cir. 2000) (“We 
note that courts, including our own, have 
suggested that RICO claims premised on 


Karen D. Walker and Michael G. 
Tanner are partners in Holland & 
Knight LLP, Ms. Walker in the Talla- 
hassee office and Mr. Tanner in the Jack- 
sonville office. 

The authors thank Merideth Nagel 
for her research assistance for this ar- 
ticle. 

This column is submitted on behalf 
of the Trial Lawyers Section, Thomas P. 
Scarritt, Jr., chair, and Thomas P. Bar- 
ber, editor. 


Allegations of civil 
fraud unconnected 
to the predicate acts 
generally are not 
sufficient to establish 
open-ended 
continuity. 


mail or wire fraud must be particularly 
scrutinized because of the relative ease 
with which a plaintiff may mold a RICO 
pattern from allegations that, upon closer 
scrutiny, do not support it.”). 

20 GE, 247 F.3d at 549 (4th Cir. 2001) 
(quoting Al-Abood v. El Shamari, 217 
F.3d 225, 238 (4th Cir. 2000)); Al-Abood, 
217 F. 3d at 238 (“This caution is designed 
to preserve a distinction between ordi- 
nary or garden-variety fraud claims bet- 


ter prosecuted under state law and cases 
involving a more serious scope of activ- 
ity”). 

21 See H.J., 492 U.S. at 243; Cofacredit, 
S.A., 187 F.2d at 243 (citing H.2J.). 

22 See, e.g., Fototec, 889 F. Supp. at 1523 
(emphasis added); Food Lion, Inc. v. Capi- 
tal Cities/ABC, Inc., 887 F. Supp. 811, 
819 (M.D.N.C. 1995) (network’s regular 
use of hidden cameras and microphones 
as part of its undercover investigations 
was not relevant to proving continuity 
in a mail/wire fraud RICO case because 
use of hidden cameras and microphones 
was not illegal and did not constitute 
mail/wire fraud); Johnston v. Wilbourn, 
760 F. Supp. 578, 588 n.13 (S.D. Miss. 
1991) (concluding that allegations of ac- 
tivity that was not illegal could not be 
relied upon to establish open-ended con- 
tinuity — “The law is clear that proof of 
a threat of continued criminal activity 
based on the regular way a business is 
conducted requires proof that the predi- 
cate acts themselves were a regular way 
of conducting business. Plaintiffs have 
not alleged that the pre-Johnston deal- 
ings were illegal.”) (citations omitted). 

23 Fleet Credit Corp. v. Sion, 893 F.2d 
441, 448 (1st Cir. 1990) (emphasis in 
original); see Gott v. Simpson, 745 F. 
Supp. 765, 771 (Me. 1990) (quoting 
Fleet). 


We Find Missing Heirs 


A Better Way! 


oe When you need to locate heirs 
consider the facts. 


OTHER 
SEARCH FIRMS 


NEVER 
NEVER 
NEVER 
NEVER 
NEVER 


Bases fees upon a percentage of the Estate 
or the missing heir's portion 

Independently seeks to negotiate a contract 
with the missing heir 

Puts you at risk related to your fiduciary 
responsibility 

Starts a search without your knowledge or 
authorization 


Offers two contradictory fee recovery systems 
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Appellate Law 


Certifying Questions to the 
Florida Supreme Court: What’s So Important? 


0 you receive the decision in 

the mail, and the only laud- 

able thing about the opinion 

is that one was written. You 
scour the opinion for some rule of 
law, some fact that the panel over- 
looked. You find none. You then re- 
view the opinion again, this time 
trying to identify some basis for con- 
flict with another district court of 
appeal. You come up empty. Once 
again, the panel outsmarted you. 
The opinion pretermits any possible 
avenue for further review. But sud- 
denly a grin creeps over your face, 
and you sit there looking like the 
Grinch just before Christmas. This 
case, of course, presents an issue of 
great public importance! 

The Florida Supreme Court pos- 
sesses discretionary jurisdiction 
over cases that “pass upon a ques- 
tion certified to be of great public 
importance.”! But what questions 
are of “great public importance”? 
The answer is elusive. 

Before you draft that motion for 
certification, you may want to con- 
sider your chances of having such a 
question certified. Discerning a 
court’s reasons for certifying a ques- 
tion as one of great public impor- 
tance is not easy. Most opinions do 
not discuss the reasoning behind 
the certification; much less do they 
discuss their reasons for denying it. 
Some cases, however, do offer a 
glimpse into the reasoning process. 
This article discusses some of the 
major reasons courts have articu- 
lated for certifying a question of 
great public importance. It is de- 
signed not as a scientific survey, but 
as a means to help lawyers better 
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estimate whether their cases 
present certifiable questions. 

One apparent requirement for 
certification is that the answer to 
the question will benefit more par- 
ties than simply the present liti- 
gants.” A mere conviction that the 
Florida Supreme Court should hear 
the case will not suffice.* As one 
judge heatedly put it, “It will sim- 
ply not do to say that an issue is of 
‘great public importance’ just be- 
cause, for reasons which may be 
worthy but are not reflected in the 
constitution, it is thought that the 
Supreme Court should hear the 
case. The end does not justify the 
means even in questions of appel- 
late review.” Other judges have 
chastised a majority opinion for cer- 
tifying unimportant issues: “If the 


majority members of this court are 
interested in revising [the statute], 
then they should contact their leg- 
islative representatives rather than 
send a bogus issue to the Florida 
Supreme Court.” Still other judges 
have argued that some issues are 
too important for certification and 
should be left to the legislature.°® 

It also seems self-evident that an 
issue of “great public importance” 
must mean importance throughout 
the state, not just in a single geo- 
graphic area.’ Courts of appeal can 
always hear or rehear cases en banc 
that are of “exceptional impor- 
tance.” It would seem, therefore, 
that issues which arguably may be 
of “great public importance,” but 
nevertheless are limited in their 
reach to the jurisdiction of a par- 
ticular appellate district, are more 
appropriate for en banc consider- 
ation by that district court than for 
certification to the Florida Supreme 
Court. 

One thing is clear, however: Un- 
der the rule as amended in 1980, 
the issue need not be of great pub- 
lic interest, but only of great public 
importance.® The distinction is de- 
ceptively crucial. The rule formerly 
allowed review of questions certi- 
fied to be of “great public interest,” 
but was changed in 1980 out of rec- 
ognition that some legal issues may 
have “great public importance” but 
may not be sufficiently known to 
generate “great public interest.”° 


Important Issues with 

Far-reaching Consequences 
One common reason for certifica- 

tion is that the question involved 


may have far-reaching conse- 
quences. This, of course, begs the 
question of what issues have “far- 
reaching consequences.” In some 
cases, the consequences are quite 
obvious. For example, in Smith v. 
State, 497 So. 2d 910 (Fla. 3d DCA 
1986), the issue was whether the 
trial court’s standard instruction 
concerning the burden of proof on 
the insanity defense, which the Su- 
preme Court subsequently held re- 
versible error, constituted funda- 
mental error. The court of appeal 
certified the question because of the 
“far-reaching possible conse- 
quences” of a holding that would 
expose many previously final crimi- 
nal convictions to collateral attack.'° 

Other examples offer further 
guidance. In one case, the court cer- 
tified the question because the is- 
sue could “potentially affect[] thou- 
sands of mortgages in the state.”" 
Another court, in certifying a ques- 
tion involving a county’s challenge 
to the constitutionality of a statute, 
“[rlecogniz[ed] the impact of 
Florida’s Growth Management Act 
upon county governments and the 
state.” Yet another “recognize[d] 
the ever increasing need for new 
school facilities caused by the rapid 
development in this state and the 
budgetary problems faced by school 
boards throughout the state... 
Other cases present similar specific 
questions with important statewide 
consequences. 

Some courts are more vague in 
certifying questions on this ground, 
stating that they do so because the 
court could “foresee the potentially 
broad ramifications of this issue . . . 
.”15 Exactly what issues have far- 
reaching consequences, however, 
can be a matter of debate.'® 


Cases of First Impression 
Another popular basis for certifi- 
cation is that the case presents an 
issue of first impression. The 
Florida Supreme Court has recog- 
nized that the certification function 
of the district courts of appeal “is 
particularly applicable to decisions 
... of first impression ... De- 
spite this statement, certification of 
a decision because it is one of first 


impression can be controversial. At 
least one judge has objected to cer- 
tification on this basis, arguing that 
the court “should not and, indeed, 
may not pass the buck to the Su- 
preme Court merely because a par- 
ticular case is difficult or one of first 
impression.”'* Thus, that a case pre- 
sents an issue of first impression in 
this state would not in itself seem 
to establish a question of great pub- 
lic importance. One can think of 
many esoteric questions, of no par- 
ticular relevance in other cases, that 
no Florida court has decided. 

Some cases base the decision to 
certify solely on this ground.’ Oth- 
ers do not expressly certify on this 
ground, but note that the case pre- 
sents an issue of first impression, 
and later certify the question with 
no stated reason, thus implying that 
at least a tacit basis for the certifi- 
cation was that the issue was one of 
first impression.”° Cases certifying 
on this ground may also articulate 
other bases for certification.”! 


Issues That 
Arise Frequently 

Another ground for certification is 
that an issue has arisen frequently 
or may arise frequently in the fu- 
ture. Several courts have certified 
questions on this ground.” For ex- 
ample, in Ordini v. Ordini, 701 So. 
2d 663, 666 (Fla. 4th DCA 1997), the 
court certified the question of 
whether “income” for purposes of 
child support includes gifts from 
family members, certifying in part 
because “the cases in which adult 
children are regularly receiving as- 
sistance from parents are probably 
going to become more frequent, be- 
cause the opportunity to earn and 
save substantial sums is not the 
same for this generation, as it was 
for the last.” As with cases certify- 
ing issues of first impression, how- 
ever, cases certifying issues that 
arise frequently also generally as- 
sert other grounds as well.” There- 
fore, although the fact that an issue 
arises frequently may constitute 
some evidence that it is an issue of 
great public importance, it may not 
be enough, standing alone, to obtain 
certification of a question. 


Unclear Case Law 

Another major reason for certify- 
ing a question as one of great public 
importance is unclear or confused 
case law.” For example, in Hastings 
v. Demming, 682 So. 2d 1107 (Fla. 
2d DCA 1996), the Second District 
certified a question concerning ap- 
peals from orders determining en- 
titlement to workers’ compensation 
immunity.” The court noted the 
“conflicting manner” in which 
courts, even within the same dis- 


Legal Professional 
Liability Coverage 
for America’s 
Greatest Law Firms 


Financial Stability 
Dependable Service 
Optional Monthly Payment Plan 


Strong Leadership 


Contact: 
Patti French or Ron Kiefer 
Professional Liability Division 


800-299-4331 


_ GREATAMERICAN. 


INSURANCE GROUP 


‘Apply Online’ 


THE FLORIDA BAR JOURNAL/MAY 2002 41 


_ j 

= 

Our 

www.greatamericanlawyer.com 


trict, had resolved the jurisdictional 
problem associated with the rule.” 
Also, in In re Estate of Tolin, 594 So. 
2d 309 (Fla. 4th DCA 1992), the dis- 
sent argued that the question con- 
cerning the destruction of a will 
should be certified because “(t]he 
case law is unclear, one case hold- 
ing that destruction of a carbon copy 
is effective, and another case hold- 
ing that destruction of a conformed 
copy is not.”*’ On rehearing, the 
panel members agreed to certify the 
question.”* 

Some cases have certified ques- 
tions of great public importance even 
though the court noted conflict with 
another case.” These cases do not 
explain why certification was 
granted on the basis of a question of 
great public importance rather than 
a conflict, which is another ground 
for Florida Supreme Court jurisdic- 
tion. Certification for either reason, 
however, affords the Florida Su- 
preme Court discretionary jurisdic- 
tion, and the Supreme Court liber- 
ally accepts jurisdiction over certified 
questions regardless of the basis for 
certification. The court certifying the 
question may, however, want to 
frame the issue in the Supreme 
Court, and answer the question it- 
self elsewhere in its opinion.*’ More- 
over, in a few cases where the Florida 
Supreme Court has accepted (or re- 
served a determination of) jurisdic- 
tion based on certified conflict, upon 
reviewing the case the court deter- 
mined that in fact no conflict existed, 
and therefore dismissed the appeal 
for lack of jurisdiction.*! Certification 
of a question avoids that risk. 

Perhaps with this danger in mind, 
some cases have certified questions 
of great public importance where 
conflict with other cases was debat- 
able or only implied. This was most 
apparent in Hillsborough County 
Aviation Auth. v. Hillsborough 
County Governmental Employees 
Ass’n, 482 So. 2d 505, 509 (Fla. 2d 
DCA 1986), in which the court em- 
phasized that because the conflict 
arose from dicta in one of the cases, 
it did not certify a conflict. Instead, 
the court certified a question of great 
public importance. 

Other cases have certified a ques- 
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tion when its decision might appear 
to conflict with Florida Supreme 
Court precedent.* The possible rea- 
son for such certification is that a 
district court of appeal should never 
issue an opinion conflicting with the 
Florida Supreme Court,* and there- 
fore courts do not certify a conflict 
with a Florida Supreme Court case. 
Instead, courts certify a question. At 
least one judge disagrees with this 
use of the certification process, how- 
ever, arguing that “it is one of our 
basic functions to interpret, and by 
that extend in proper situations, 
cases decided by our Supreme 
Court.”** According to that judge, for 
courts to certify questions regarding 
interpretation of the Supreme 
Court’s decisions “is to transfer our 
duty in this regard.” As with other 
bases for certification, some cases 
seem to invoke a conflict in decisions 
as an additional, but not the sole, 
basis for certifying the question.*® 


Public Policy Issues 

“The Florida Supreme Court is, of 
course, the ultimate judicial 
policymaker and perceiver.”*’ There- 
fore, courts often certify questions 
when the answer depends less on 
applying current law than on con- 
siderations of public policy. For ex- 
ample, in Brown v. City of Pinellas 
Park, 557 So. 2d at 161, police were 
involved in a high-speed chase of a 
car that ran through a red light. 
Eventually, 14 officers joined the 


chase, running through several red 
lights in the process. During the 
chase, a squad car slammed into a 
bystanding vehicle, killing the occu- 
pants of both cars. Although the 
court acknowledged the general 
Florida law granting immunity to 
law enforcement personnel involved 
in high-speed chases, the court 
thought the facts involved in that 
case were much more egregious, and 
the tragedy more avoidable, than 
those involved in previous cases. In 
certifying the question, the court 
noted that “this case hinges basi- 
cally upon a determination of pub- 
lic policy as to which there may be 
reasonably differing views.”* 

Other courts have certified simi- 
lar questions involving public policy 
issues.** In fact, at least one judge 
has disagreed with a court’s failure 
to certify a question where the is- 
sue in the case, at least in the opin- 
ion of the dissenting judge, was “a 
policy question, not a purely legal 
question, or even a fairness ques- 
tion.”*° Some courts also certify 
questions involving interpretation of 
the legislature’s public policy.*! 


Old Precedent 

Another basis for certification is 
the reexamination of an issue as a 
consequence of the passage of time.** 
For example, in Taylor v. State, 401 
So. 2d 812, 816 (Fla. 5th DCA 1981), 
the court certified the question 
whether attempted manslaughter is 
a crime under Florida Statutes, 
“(b]ecause the question has not been 
directly addressed by the Supreme 
Court in almost 50 years... .” Other 
cases have certified a question “in 
order to permit the Supreme Court 
to revisit” an issue it has not ad- 
dressed in some time.*° 

This basis for certification often 
occurs in an expanding field of law 
or where new technology argues for 
a change in the law. In McMullin v. 
State, 660 So. 2d 340 (Fla. 4th DCA 
1995), the issue was the admissibil- 
ity of expert testimony concerning 
the reliability of eyewitness ac- 
counts as a result of psychological 
factors. The Florida Supreme Court 
had decided the issue 12 years ear- 
lier.** The court recognized the bind- 
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ing Florida law, but nevertheless 
certified the issue because the 
Florida Supreme Court might have 
wanted to consider the decisions 
rendered and studies conducted in 
the intervening years.“ The dissent- 
ing opinion argued, however, that 
the passage of time alone should 
never be enough for certification. 

Whether conditions have 
changed since the Florida Supreme 
Court’s last pronouncement can be 
hotly disputed. In Fisel v. Wynns, 
650 So. 2d 46, 52 (Fla. 5th DCA 
1994), the court agreed to certify 
the question whether changing con- 
ditions in Florida in the last 21 
years had altered the public policy 
“so that a livestock owner may now 
be liable for injuries resulting when 
the owner’s livestock wanders 
through an open gate, and the rea- 
son the gate is open is unknown.””’ 
The dissent protested that “[t]here 
is nothing in the record before us 
in this case to suggest a ‘change in 
conditions in Florida’ since 1973 in 
regard to the liability of livestock 
owners... 

This basis for certification raises 
the question of how much time 
should lapse before a court of appeal 
asks the Florida Supreme Court to 
reconsider its own precedent. Some 
cases suggest the passage of time 
need not be great for the issue to be 
revisited if the issue is important 
enough. For example, in Young v. St. 


Vincent’s Med. Ctr., Inc., 653 So. 2d 
at 499, the First District Court of 
Appeal certified a question even 
though the Florida Supreme Court 
had decided the question only 15 
years earlier.*® The issue, however, 
was whether the Florida Wrongful 
Death Act®® permitted recovery on 
behalf of stillborn children who died 
as a result of injuries received while 
in the mother’s womb, which the 
panel, in deference to the concurring 
judge, thought was important 
enough for the Florida Supreme 
Court to reconsider.*' In McMullin, 
the concurring judge seemed to be- 
lieve the answer depended on the 
issue to be considered, and noted, as 
to the circumstances in that case, 
that “the world of psychology and 
the subject of eyewitness identifica- 
tions has turned over several times 
in that brief [12-year] span.” 
Other courts have certified ques- 
tions of “great public importance” 
when they believed that the Florida 
Supreme Court should modify or 
overrule its prior cases.** Indeed, the 
Florida Supreme Court itself has 
invited courts of appeal to certify 
questions on this basis in lieu of 
deviating from binding precedent. 


intervening Law 

A related basis for certification is 
the confusion generated when deci- 
sions of the Florida Supreme Court 
seem to implicitly overrule prior 


cases from that court or from the 
district courts of appeal. Courts of- 
ten certify such questions to give the 
Florida Supreme Court the oppor- 
tunity to clarify the issue.* These 
cases are unclear on whether the 
“great public importance” require- 
ment was satisfied by the mere ex- 
istence of an ambiguity or whether, 
aside from the ambiguity, the ques- 
tions were independently of “great 
public importance.” 

Courts also certify questions when 
intervening decisions of the U.S. 
Supreme Court would seem to over- 
rule a Florida Supreme Court case, 
but the court of appeal is reluctant 
to so hold on its own.*’ Sometimes 
intervening federal cases do not ex- 
pressly overrule Florida law because 
they are based on the interpretation 
of a federal statute, but the court of 
appeal certifies the question anyway 
to give the Florida Supreme Court 
the opportunity to interpret a simi- 
lar Florida statute in light of the 
new federal case.** The same hap- 
pens when the U.S. Supreme Court 
overrules a case on which the 
Florida Supreme Court relied in for- 
mulating Florida law.*° 
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are more likely to receive favorable 
consideration. For example, of the 
questions certified in 1985, about 77 
percent concerned procedural issues 
and 23 percent substantive issues. 
By far the greatest number of certi- 
fications — 60 percent — occurred 
in the area of criminal procedure. 
Issues of constitutional law and 
torts each were involved in 12 per- 
cent of the certifications. No other 
area of the law was involved to any 
significant extent. By 1995, the per- 
centage of tort questions certified 
had increased to 25 percent, consti- 
tutional questions remained about 
the same at 10 percennt, and crimi- 
nal law questions had decreased to 
52 percent. One new area of the law 
receiving a significant amount of 
certifications was administrative 
law (10 percent). 

While percentages will change 
from year to year, these rough sta- 
tistics do show the courts’ 
predeliction for certifying questions 
concerning criminal procedure, con- 
stitutional law, and torts. Issues in 
other areas of law have a substan- 
tially diminished chance of achiev- 
ing certification. 

The practitioner also should keep 
in mind that the chances that a 
court will certify a question are quite 
slim. From 1985 to 1995, the num- 
ber of questions certified varied from 
a low of 88 in 1988 to a high of 189 
in 1991, while averaging about 127 
certifications per year, or roughly 25 
per district. This averages to about 
two certified questions per month of 
the roughly 3,000 cases per year 
decided by the district courts of ap- 
peal. Because the courts of appeal 
often certify questions even without 
a request, the number of motions for 
certification granted is even less 
than that. Moreover, since 1991 the 
trend is toward a general reduction 
in the number of questions certified. 


Presenting a 
Question to the Court 

The appellate rules permit parties 
to request certification.® Some 
courts have certified “the issue” 
without delineating a specific ques- 
tion.*' The better practice, however, 
in view of the rule allowing certifi- 
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cations of questions of great public 
importance, is for the court to articu- 
late a specific question. Therefore, 
counsel should assist the court when 
requesting certification by submit- 
ting a proposed question. Some- 
times, only when the court reviews 
the question will it realize the im- 
portance of the matter. 

Finally, practitioners should be 
aware that a court’s certification of 
a question does not automatically 
establish Supreme Court jurisdic- 
tion. The party who requested cer- 
tification (most likely the 
nonprevailing party on appeal) 
must, pursuant to the appellate 
rules, file a notice to invoke the dis- 
cretionary jurisdiction of the Florida 
Supreme Court within 30 days of 
rendition of the court of appeal’s 
decision, as the term rendition is 
defined in the rules.* Many certi- 
fied questions have remained unan- 
swered because counsel failed to re- 
alize that getting the question 
certified was only an important first 
step to Supreme Court review, and 
not the jurisdictional document it- 
self. Where the court of appeal has 
certified the question, however, the 
party seeking review need not file a 
jurisdictional brief in the Florida 
Supreme Court, as is usually re- 
quired in discretionary jurisdiction 
cases, but can wait for the court to 
accept (or reserve ruling on) juris- 
diction and establish a briefing 
schedule. 


Conclusion 

While the kinds of questions dis- 
cussed do not establish to a scien- 
tific certainty which questions are 
likely to be certified, they do provide 
some guidance to the practitioner in 
discerning whether a particular is- 
sue is likely to be certified, and al- 
low a basis from which a practitio- 
ner can argue for certification. 

So you look over that opinion you 
received once again, this time keep- 
ing in mind some of the trends dis- 
cussed in this article, and you scour 
the pages for some important ques- 
tion. You find no issue of far-reach- 
ing consequences, no issue of first 
impression, no issue repeatedly 
coming before the court, no Supreme 
Court precedent that has not been 
revisited in the last 50 years, no 
need for clarification of the law, and 
no issues of public policy. To make 
matters worse, the case is not about 
criminal procedure, constitutional 
law, or torts, but about the rule 
against perpetuities. Now what do 
you do? Well, there’s always that 
motion for clarification ....Q 
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17 Duggan v. Tomlinson, 174 So. 2d 393, 
393-94 (Fla. 1965). 

18 See Caruana, 597 So. 2d at 811 
(Schwartz, C.J., dissenting). 

19 See Dumas v. State, 686 So. 2d 625, 
626 (Fla. 5th D.C.A. 1996) (“Since this 
appears to be a case of first impression, 
we certify the issue... .”); Ruth v. State, 
661 So. 2d 901, 904 (Fla. 2d D.C.A. 1995) 
(“Because this is a case of first impres- 
sion in Florida, we certify . . . . “); Pate v. 
Threlkel, 640 So. 2d 183 (Fla. 1st D.C.A. 
1994) (“because this case presents an 
issue of first impression in Florida, we 
certify. ....°): 

20 See, e.g., Beach, 670 So. 2d at 988; 
Sunshine Meadows, 599 So. 2d at 1007; 


Davis v. Snyder, 681 So. 2d 1191, 1192 
(Fla. 2d D.C.A. 1996); State v. Ashley, 
670 So. 2d 1087, 1090 (Fla. 2d D.C.A. 
1996); C.W. v. State, 645 So. 2d 26, 26 
(Fla. 1st D.C.A. 1994). See also Johnson 
v. State, 578 So. 2d 419, 427 (Fla. 5th 
D.C.A. 1991) (recommending certifica- 
tion because issue was one of first im- 
pression and “will have a tremendous 
impact on law enforcement”) (Sharp, J., 
dissenting). 

21 See, e.g., O'Neill v. State, 661 So. 2d 
1265, 1268 (Fla. 5th D.C.A. 1995) (also 
justifying certification based on “the doc- 
trine of lenity in interpreting criminal 
statutes”); Houck v. State, 634 So. 2d 
180, 184 (Fla. 5th D.C.A. 1994) (issue 
also “may impact upon future cases and 
jury instructions”); Ricketts v. Haynes, 
630 So. 2d 1232, 1234 (Fla. 2d D.C.A. 
1994) (“Because this is a case of first 
impression which affects the relation- 
ship of guardians and their employees, 
we certify . . .”); Spotmaster Cleaners v. 
Special Disability Trust Fund, 580 So. 
2d 263, 266 (Fla. 1st D.C.A. 1991) (stat- 
ing that the situation in the case may 
arise frequently). See also Frank J. 
Rooney, Inc. v. Leisure Resorts, Inc., 624 
So. 2d 773, 776 (Fla. 4th D.C.A. 1993) 
(noting earlier in opinion that the case 
was one of first impression, and certify- 
ing because the question was one of great 
public importance “and is likely to have 
a great effect on the proper administra- 
tion of justice throughout the state”); The 
doctrine of lenity in interpreting crimi- 
nal statutes, stated in O’Neill as an in- 
dependent basis for certification, does 
not seem in itself to justify certifying a 
question to the Florida Supreme Court. 
It is simply a rule of decision. 

22 See Young, 678 So. 2d at 429 (issue 
concerning defendant’s entitlement to 
credit for time spent on probation “arises 
frequently”); Gibbs, 676 So. 2d at 1006 
(issue whether defendant could be sepa- 
rately convicted for trafficking cocaine 
and simple possession of controlled sub- 
stance for same quantity of cocaine 
“arises frequently throughout the 
state”); Downs v. Stockman, 555 So. 2d 
867, 867 (Fla. 4th D.C.A. 1989) (“[t]he 
issue involved is a recurring one of great 
public importance”); Spotmaster Clean- 
ers, 580 So. 2d at 266 (stating that the 
situation in the case may arise fre- 
quently); Files v. State, 586 So. 2d 352, 
357 (Fla. 1st D.C.A. 1991) (certifying 
question involving the standard of re- 
view for trial court’s finding that pe- 
remptory challenge of prospective black 
juror was race-neutral because “such 
issues frequently recur”); Reddick v. 
Globe Life and Acc. Ins. Co., 575 So. 2d 
207, 214 (Fla. 1st D.C.A. 1990) (the “case 
[involving extension of insurance cover- 
age after overdue premium payment] 
presents an issue which recurs fre- 
quently”); Robertson v. State, 569 So. 2d 
861, 863 (Fla. 5th D.C.A. 1990) (certify- 
ing because “criminal prosecutions for 
death or injury caused by intoxicated 
drivers are so frequent and because it is 
important for the state to know exactly 


what its evidentiary alternatives (and 
burdens) are in such cases”); Keegan v. 
State, 553 So. 2d 797, 798 (Fla. 5th 
D.C.A. 1989) (certifying question con- 
cerning whether enactment of statute 
violated single subject rule “[t]o expedite 
an early and final resolution of this fre- 
quently raised issue”); State, Dep’t of 
Agric. and Consumer Servs. v. Mid- 
Florida Growers, Inc., 505 So. 2d 592, 
596 (Fla. 2d D.C.A. 1987) (certifying 
question because “this case involves such 
an important area of the law and be- 
cause this malady [citrus canker] is 
likely to revisit us”); Jones v. State, 498 
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So. 2d 1359, 1361 (Fla. 2d D.C.A. 1986) 
(the issue [whether imposition of court 
costs pursuant to a statute enacted af- 
ter crime was committed] “has been re- 
peatedly raised in this district”); 
Ferguson v. State, 481 So. 2d 924, 925 
(Fla. 2d D.C.A. 1985) (issue whether a 
determination that a defendant is a ha- 
bitual felony offender is sufficient to de- 
viate from the recommended range of 
the sentencing guidelines “is likely to 
frequently reoccur”); Bustos v. Fleet, 
461 So. 2d 1039, 1039 (Fla. 4th D.C.A. 
1985) (issue in the case concerning 
speedy trial time “arises frequently”); 
Westlake v. Minor, 460 So. 2d 430, 433 
(Fla. 1st D.C.A. 1984) (“we perceive the 
issue presented here [concerning speedy 
trial time] as one which arises fre- 
quently”); Neil v. State, 433 So. 2d 51, 
51 (Fla. 3d D.C.A. 1983) (issue of 
whether a party should be required to 
state basis for peremptory challenges 
“is particularly troublesome and is ca- 
pable of repetition”). 

3 See, e.g,. Ordini, 701 So. 2d at 666 
(stating as second reason court’s con- 
cern with a broad statement made ina 
previous Florida Supreme Court case 
that the court of appeals wanted the 
Supreme Court to clarify); Young, 678 
So. 2d at 429 (issue also “affects numer- 
ous criminal defendants within this dis- 
trict and throughout the state”); Gibbs, 
676 So. 2d at 1006 (issue also “affects 
numerous prosecutions in this and 
other districts”); Hillsborough County 
Aviation Auth. v. Hillsborough County 
Governmental Employees Ass’n, Inc., 
482 So. 2d 505, 509 (Fla. 2d D.C.A. 
1986) (noting conflict between cases and 
the likelihood that the issue will arise 
“in other similar circumstances in the 
future”); Bustos, 461 So. 2d at 1039 (is- 
sue also had “considerable impact on 
the administration of justice”); 
Westlake, 460 So. 2d at 433 (citing “com- 
parative lack of precedent for our hold- 
ing” and the fact that the issue causes 
“considerable impact on the administra- 
tion of criminal proceedings in the cir- 
cuit courts”). 

*4 See, e.g., Zundell v. Dade County 
Sch. Bd., 609 So. 2d 1367, 1371 (Fla. 
ist D.C.A. 1992) (citing, in certifying 
question, “the lack of direct precedent 
on this important and potentially far- 
reaching issue . . .”); Brown v. City of 
Pinellas Park, 557 So. 2d 161, 178 (Fla. 
2d D.C.A. 1990) (certifying question 
concerning sovereign immunity for 
high-speed police chase because “this 
case calls for a fully binding clarifica- 
tion of Florida law”); Geodata Servs., 
Inc. v. W.R. Grace and Co., 526 So. 2d 
922 (Fla. 2d D.C.A. 1988) (certifying 
question “[b]lecause the law in Florida 
is unclear as to the circumstances un- 
der which the doctrine of promissory 
estoppel may be applied”); Fiveash v. 
Fiveash, 523 So. 2d 764, 765 (Fla. 1st 
D.C.A. 1988) (certifying question “in 
light of the conflicting interpretations 
of [the statute] in recent case law”); 
Barritt v. State, 517 So. 2d 65, 68 (Fla. 
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1st D.C.A. 1987) (finding reckless driv- 
ing an included lesser offense of vehicu- 
lar homicide, but certifying the ques- 
tion because of the need for clarification 
of the Florida Supreme Court’s cases); 
Cauthen v. State, 514 So. 2d 75, 75 (Fla. 
1st DCA 1987) (certifying question “[i]n 
view of conflicting decisions on this point 
of law”); Wimberly v. State, 476 So. 2d 
272, 274 (Fla. 1st D.C.A. 1985) (certify- 
ing question based on acknowledged 
ambiguity of criminal rule and Florida 
Supreme Court’s “potentially conflicting 
language on this issue”); Carter v. City 
of Stuart, 433 So. 2d 669, 670 (Fla. 4th 
D.C.A. 1983) (“being unsure as to the 
state of the law, as many other District 
Courts appear to be, we hereby certify 
the following question... .”). 

25 See Fia. R. App. P. 9.130(a)(3)(C)(vi) 
(providing for review of orders determin- 
ing “that, as a matter of law, a party is 
not entitled to workers’ compensation 
immunity”). 

26 682 So. 2d at 1116. 

27 Td. at 310 (Anstead, J., dissenting). 

8 Td. at 310. 

29 See Pennington v. State, 526 So. 2d 
87, 90 (Fla. 4th D.C.A. 1987) (recogniz- 
ing conflict with another district’s case, 
though certifying not on that basis, but 
instead as a question of great public 
importance); Maritime Ltd. P’ship v. 
Greenman Advertising Assocs., Inc., 455 
So. 2d 1121, 1123 (Fla. 4th D.C.A. 1984) 
(acknowledging that the “ruling here is 
contra to considerable case precedent 
and is, apparently, in conflict with the 
Third District Court of Appeal”). 

3° One judge has emphasized that a 
court should formulate the question cer- 
tified argumentatively, that is, suggest- 
ing the answer the court would give: “A 
question so certified should not thereby 
be susceptible of the inference that this 
court is neutral, rather than being of 
assistance to the Florida Supreme 
Court by putting into focus the basis on 
which this court has decided the case 
and which is considered to be appropri- 
ate for supreme court review.” Schultz 
v. TM Florida-Ohio Realty Ltd. P’ship, 
553 So. 2d 1203, 1226 (Fla. 2d D.C.A. 
1989) (Lehan, A.C.J., concurring spe- 
cially). 

31 See, e.g., Curry v. State, 682 So. 2d 
1091 (Fla. 1996); Vega v. Independent 
Fire Ins. Co., 666 So. 2d 897 (Fla. 1996). 

82 See, e.g., Walsingham v. State, 576 
So. 2d 365, 366 (Fla. 2d D.C.A. 1991) 
(certifying question of great public im- 
portance where decisions of the court 
“appear to be in conflict with” a Florida 
Supreme Court case); Fridovich v. 
State, 537 So. 2d 648, 650 (Fla. 4th 
D.C.A. 1989) (noting that “there are 
[Florida Supreme Court] cases contain- 
ing language that might appear to con- 
flict with our holding here... .”). 

33 See Hoffman v. Jones, 280 So. 2d 
431, 434 (Fla. 1973) (noting that the 
desired practice is to follow the Florida 
Supreme Court precedent and advocate 
change in a certified question). 

34 Hannah v. State, 402 So. 2d 555, 557 


(Fla. 5th D.C.A. 1981) (Dauksch, C.J., 
dissenting). 

3 Hannah, 402 So. 2d at 557 
(Dauksch, C.J., dissenting). 

36 See, e.g., Fridovich, 537 So. 2d at 650 
(certifying a question because the deci- 
sion potentially conflicted with the 
Florida Supreme Court and “because we 
believe this is a question of great pub- 
lic importance”); Fiveash, 523 So. 2d at 
765 (certifying a question because of 
conflicting interpretations of the stat- 
ute and “our belief that this issue raises 
a question of great public importance”); 
Kirchner v. Aviall, Inc., 513 So. 2d 1273, 
1275 (Fla. 1st D.C.A. 1987) (certifying 
“because this case presents a question 
of great public importance and because 
of the conflict in the district courts of 
appeal”). 

37 Florida Ins. Guar. Ass’n, Ine. v. 
Coleman, 501 So. 2d 32, 35 (Fla. 2d 
D.C.A. 1986). 

38 557 So. 2d at 178. 

39 Sheffield v. State, 580 So. 2d 790, 
792 (Fla. lst D.C.A. 1991) (certifying 
as involving a “serious public policy is- 
sue, especially with regard to the sanc- 
tity of the pretrial investigation and the 
need for a defendant’s cooperation 
therewith,” whether the state may im- 
peach a defendant with statements 
made for purposes of a presentence in- 
vestigation report); First Florida Bank, 
N.A. v. Max Mitchell & Co., P.A., 541 
So. 2d 155, 157 (Fla. 2d D.C.A. 1989) 
(certifying, in part because of “the pub- 
lic policy implications of this issue,” 
whether doctrine requiring strict priv- 
ity of contract to assert cause of action 
for accountant’s negligence should be 
modified); Gordon v. Etue, Wardlaw & 
Co., P.A., 511 So. 2d 384, 389-90 (Fla. 
1st D.C.A. 1987) (same); Carguillo v. 
State Farm Mut. Auto. Ins. Co., 517 So. 
2d 138, 138 (Fla. 4th D.C.A. 1988) (cer- 
tifying whether public policy reasons 
render void a policy exclusion for unin- 
sured motorist coverage for vehicles de- 
signed primarily for off-road use); 
Ranger Ins. Co. v. Bal Harbour Club, 
Inc., 509 So. 2d 945, 948 (Fla. 3d D.C.A. 
1987) (certifying whether public policy 
prohibits an insured from being indem- 
nified for a loss resulting from an in- 
tentional act of religious discrim- 
ination); Meister v. Fisher, 435 So. 2d 
981, 983 (Fla. 4th D.C.A. 1983) (certi- 
fying whether golf carts should be con- 
sidered dangerous instrumentalities be- 
cause of “public policy considerations”). 

4° Finley v. Scott, 687 So. 2d 338, 344 
(Fla. 5th D.C.A. 1997) (Dauksch, J., 
concurring specially). 

41 See Coleman, 501 So. 2d at 35 (cer- 
tifying question of uninsured motorist 
coverage involving the number of UM 
coverages available for stacking be- 
cause “this issue ... is, in the final 
analysis and similar to various other 
uninsured motorist insurance issues, 
determined by a judicial perception of 
legislatively established public policy”). 

#2 See, e.g., St. Vincent’s Med. Ctr., 653 
So. 2d at 499. 
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43 See State ex rei. Reno v. Neu, 434 
So. 2d 1035, 1036 (Fla. 3d D.C.A. 1983). 

44 See Johnson v. State, 438 So. 2d 774 
(Fla. 1983), cert. denied, 465 So. 2d 1051 
(1984). 

660 So. 2d at 342. 

46 660 So. 2d at 343 (“As I read the 
majority’s opinion, its basis for certifi- 
cation is grounded primarily upon the 
passage of time since the Supreme 
Court’s opinion in Johnson v. State and 
not upon any express disagreement by 
my colleagues with the holding stated 
therein”) (Dell, J., dissenting). 

47 650 So. 2d at 52. 

48 650 So. 2d at 52 (Cobb, J., dissent- 
ing). 

49 See Hernandez v. Garwood, 390 So. 
2d 357 (Fla. 1980). 

50 See Fia. Stat. §§768.16-768.27 
(1989). 

51 653 So. 2d at 499. The dissenting 
judge argued that the issue was a policy 
decision for the legislature, not for the 
judiciary. Id. at 507 (Webster, J., dis- 
senting). 

52 660 So. 2d at 342 (Farmer, J., con- 
curring specially). 

53 See, e.g., Gonzalez v. Metro. Dade 
County Public Health Trust, 626 So. 2d 
1030, 1033 (Fla. 3d D.C.A. 1993) (certi- 
fying whether the Florida Supreme 
Court should overrule a 52-year-old 
case and adopt the Restatement of Torts 
rule); Atkins v. Rybovich Boat Works, 
Inc., 561 So. 2d 594, 595-96 (Fla. 4th 
D.C.A. 1990) (certifying a question 
where it agreed with respondent’s ar- 
guments but felt that a Florida Su- 
preme Court case required a contrary 
holding); Grimes v. Leon County School 
Bd., 518 So. 2d 327, 335-36 (Fla. 1st 
D.C.A. 1987) (noting that the court’s 
desired construction of Fia. Star. ch. 
440 would be more consistent with pur- 
poses of the act, but may be inconsis- 
tent with some Florida Supreme Court 
cases, and therefore certifying the ques- 
tion); Lee v. State, 508 So. 2d 1300, 1304 
(Fla. 1st D.C.A. 1987) (reversing crimi- 
nal conviction but certifying the ques- 
tion and suggesting that the Florida 
Supreme Court modify its harmless er- 
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ror standard in criminal cases); Ameri- 
can Federation of Govt. Employees uv. 
DeGrio, 454 So. 2d 632, 638-39 (Fla. 3d 
D.C.A. 1984) (asking Florida Supreme 
Court to modify the “impact rule” in 
cases concerning emotional distress 
caused by negligent omission). 

54 Hoffman, 280 So. 2d at 434 (district 
courts of appeal “are free to certify ques- 
tions of great public interest to this 
Court for consideration, and even to 
state their reasons for advocating 
change”). 

55 See Berry v. State, 636 So. 2d 555, 
558-59 (Fla. 2d D.C.A. 1994) (certify- 
ing whether a new Florida Supreme 
Court case implicitly overruled older 
ones); Thrift v State, 581 So. 2d 655, 
655 (Fla. 2d D.C.A. 1991) (same); 
Wheeler v. State, 549 So. 2d 687, 692 
(Fla. 1st D.C.A. 1989) (same); Montague 
v. State, 656 So. 2d 508, 510 (Fla. 2d 
D.C.A. 1995) (certifying whether recent 
Florida Supreme Court case implicitly 
overruled prior case from that district); 
Employer’s Cas. Ins. Co., Workers 
Comp. Lienholder v. Manfredo, 542 So. 
2d 1365, 1367 (Fla. 3d D.C.A. 1989) 
(same). 

56 For example, some cases merely cer- 
tify the question as one of great public 
importance. See, e.g., State v. Holland, 
680 So. 2d 1041, 1044 (Fla. 1st D.C.A. 
1996); Montague, 656 So. 2d at 510; 
Wheeler, 549 So. 2d at 692. Others note 
that the issue is independently one of 


great public importance. See, e.g., 
Berry, 636 So. 2d at 558; Manfredo, 542 
So. 2d at 1367. 

57 See Holland, 680 So. 2d at 1044. 

58 See, e.g., Brown v. State, 700 So. 2d 
447, 448 (Fla. 3d D.C.A. 1997); State v. 
Owen, 654 So. 2d 200, 202 (Fla. 4th 
D.C.A. 1995). 

59 See State v. Powell, 659 So. 2d 1301, 
1302-03 (Fla. 1st D.C.A. 1995). 

60 See Fia. R. App. P. 9.330(a). 

61 See Northeast Florida Builders, 559 
So. 2d at 364 (“we certify the issue to 
the Supreme Court as being one of great 
public importance”); State v. Stevens, 
563 So. 2d 188, 190 (Fla. 1st D.C.A. 
1990) (“we certify to the Supreme Court 
of Florida that the jurisdictional issue 
presented in this case is a question of 
great public importance”); Overfelt v. 
State, 434 So. 2d 945, 947 (Fla. 4th 
D.C.A. 1983) (“We certify the non-ex- 
istence of the crime of attempted third 
degree murder to be a question of great 
public importance”). See also Dumas, 
686 So. 2d at 625-26 (certifying only 
“the issue” in its original decision, but 
articulating a question on motion for 
clarification). 

® See Hoffman v. Jones, 280 So. 2d at 
434 (“We point out that the mere cer- 
tification to this Court by a District 
Court of Appeal that its decision in- 
volves a question of great public inter- 
est does not vest this Court with juris- 
diction.”). 
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Kuro and Muben-Lamar 
In the Eye of the Beholder? 


by Bernard A. Barton, David P. Burke, and Mitchell |. Horowitz 


s a transfer of an unencum- 

bered interest in real property 

to a newly created or existing 

artificial person subject to the 
deed tax? If so, what is the consid- 
eration for the transfer? Two recent 
cases address this issue and, in the 
authors’ minds, cause some doubt 
about the application of the deed 
tax in some instances. 


Documentary 
Stamp Tax on Deeds 

Florida imposes a documentary 
stamp tax (“deed tax”) on deeds and 
other instruments conveying an in- 
terest in Florida real property.' The 
tax is imposed at the rate of $0.70 
per $100 or part thereof? of consid- 
eration paid for the real property 
interest.* Consideration for this 
purpose includes money, debt en- 
cumbering the property, and consid- 
eration in the form of property other 
than money.’ 

The deed tax dates back to its 
enactment in 1931° but may only 
have gained significance as the 
rates increased and the frequency 
of conveyances also increased. The 
revenues to the state coffers from 
the documentary stamp® tax now 
approximate $1.3 billion’ annually. 
To the average Florida taxpayer, the 
deed tax burden in a typical trans- 
action is ordinarily just a blip on a 
closing statement. The tax is $2,100 
on the purchase of a $300,000 home, 
for example. In a commercial real 
estate transaction of any signifi- 
cance, however, the deed tax can be 
significant. Sophisticated real es- 
tate advisors typically estimate the 
tax on multimillion-dollar transac- 
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The revenues 
to the state 
coffers from 

the documentary 
stamp tax 
now approximate 
$1.3 billion 
annually. 


tions by using a $7,000 per $1 mil- 
lion calculation to estimate the tax 
liability. Thus, in a land transaction 
wherein a lot and building are sold 
for $100,000,000, a sophisticated 
participant knows intuitively that 
the deed tax is $700,000. 

Originally patterned after the 
federal documentary stamp tax,* 
the Florida and federal tax went 
their separate ways in 1966 when 
the federal tax was repealed.’ Be- 
cause of its lineage, however, the 
Florida tax has been interpreted 
with reliance at least in part on fed- 
eral case law.’ No recent Florida 
case has referred to or cited the fed- 
eral law, however. 

Prior to changes passed by the 
Florida Legislature in 1990 dis- 
cussed in detail below, after several 
skirmishes in which the Florida 


Department of Revenue (the “de- 
partment”) sought to collect tax on 
a transfer of an unencumbered in- 
terest in real property to a wholly 
owned entity, such as a corporation, 
by a shareholder (or vice versa), the 
courts provided an avenue by which 
such transfers could escape signifi- 
cant taxation, as discussed below. 
The Florida Legislature, at the be- 
hest of the department, attempted 
to fill this tax void with amend- 
ments to §201.02"' and the defini- 
tion of what constitutes consider- 
ation for deed tax purposes. 


Key Elements to 
Imposition of the Deed Tax 
Generally, there are three key el- 
ements that must be present before 
the deed tax may be imposed. There 
must be 1) a transfer 2) of an inter- 
est in real property 3) to or at the 
direction of a purchaser.” If these 
three elements are present, the tax 
is due based on the consideration 
for the transfer. 


The “Purchaser” Element 
Neither the applicable statute 
nor the rules promulgated by the 
department thereunder has at- 
tempted to address the critical 
question of who is a “purchaser” for 
purposes of the deed tax. Rather, 
this threshold question was left to 
the courts and was definitively an- 
swered in 1976 by the Florida Su- 
preme Court in Florida Department 
of Revenue v. De Maria, 338 So. 2d 
838 (Fla. 1976). There, the court 
held that a purchaser is “one who 
obtains or acquires property by pay- 
ing an equivalent in money or other 
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exchange in value.”'* Relying on this 
definition, the court determined 
that the sole shareholder of a cor- 
poration who received a distribution 
of encumbered real property from 
the corporation and who thereafter 
made the mortgage payments 
thereon was a purchaser. 


The “Consideration” Element 

Prior to legislative changes made 
in 1990, the deed tax statute lacked 
a definition of the term “consider- 
ation.” Case law, however, concluded 
that the term “consideration,” for 
deed tax purposes, “is used in . 
the sense of ‘purchase price” and 
that for something to constitute 
“consideration,” it must have a rea- 
sonably determinable pecuniary 
value.'* 


Conveyances to 
Entities — Prior to 1990 
Legislative Amendment 

© Conveyance to a Corporation 

Under Rule 12B-4.013(7),° prior 
to the 1990 statutory amendments, 
the department’s promulgated posi- 
tion was that a conveyance of an in- 
terest in real property to a corpora- 
tion in exchange for its shares was 
subject to deed tax based on the 
value of the shares given or to be 
given by the corporation plus any 
other consideration. Under the same 
pre-1990 rules, if the shares had no 
market value or book value, the deed 
tax was based on the par or “fixed” 
value of the shares. Moreover, in at 
least one Florida case, a Florida 
court held that where: 

1) Only the original incorporator 
or incorporators of a corporation 


conveyed unencumbered real prop- 
erty to the newly formed corporation 
solely in exchange for all of the origi- 
nal issue shares, 

2) The corporation had no other 
assets at the time of the conveyance 
of the real property, and 

3) The shares had no book or other 
value in excess of par value apart 
from that created by the real prop- 
erty conveyed, then the only “con- 
sideration” for the transfer was the 
par value of the shares received by 
the incorporator or incorporators, 
regardless of the value of the prop- 
erty conveyed. '® 

Following a loss in a circuit court 
case’’ where the department at- 
tempted to impose deed tax on a con- 
veyance of real property to a corpo- 
ration as a contribution to capital, 
the department promulgated an 
amendment to the applicable rules 
to provide that a conveyance of un- 
encumbered real property to a cor- 
poration by a shareholder as a con- 
tribution to capital was not subject 
to deed tax if the transfer was not 
in exchange for valuable consider- 
ation.'® 

© Conveyance to a Partnership 

The department took a similar 
view on transfers of unencumbered 
property to partnerships. Under 
Rule 12B-4.013(10)(b), prior to the 
1990 statutory amendments, the 
department’s promulgated position 
was that a conveyance of an inter- 
est in real property by the only own- 
ers of that interest to a general part- 
nership of which the grantors were 
the only partners was not a taxable 
conveyance. On the other hand, 
where the grantors were not the 


only partners, the same rules pro- 
vided that the tax applied and was 
calculated on the value of the part- 
nership interest that the grantor 
received, plus any other consider- 
ation for the conveyance. Those 
same rules were silent on whether 
or not a contribution to the capital 
of a partnership was a taxable 
transfer. To this day, conveyances of 
unencumbered property from a 
partnership to a partner, which 
property was contributed originally 
to the partnership prior to July 1, 
1986, are exempt from the deed 
tax.'° The statutory language of 
§201.02(5) clearly establishes the 
legislature’s ability to specifically 
tax a particular type of transfer, 
rather than have taxation inferred 
by the more general language added 
in 1990, discussed below. 

¢ Summary 

Under the Florida Supreme 
Court’s decision in De Maria, a “pur- 
chaser” would seem to be one who 
pays valuable consideration or who 
relieves the grantor of the burden 
of an economic obligation, such as 
the encumbering mortgage in that 
case. The 1990 amendments to 
§201.02, which added the present 
language that broadens the defini- 
tion of “consideration,” do not ap- 
pear to have changed the need for a 
“purchaser.” Thus, prior to the 1990 
definition of consideration, a con- 
veyance of encumbered property to 
an entity could be structured so that 
only the mortgage balance was the 
consideration and not necessarily 
the property’s fair market value, and 
a conveyance of unencumbered 
property could be accomplished for 
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only minimal (i.e., $0.70) stamp 
taxes. 


Current Law + 1990 
Legislative Change + 
Attempting to Close Loophole 

In 1989, the department included 
in its package of requested legisla- 
tive changes an amendment to 
§201.02(1) adding a definition of 
“consideration.” The Florida Legis- 
lature adopted the proposed amend- 
ment effective July 1, 1990, and 
“consideration” was given a statu- 
tory definition.” In part, the amend- 
ment established a presumption 
that consideration includes property 
other than money and that the value 
of that consideration is deemed 
equal to the fair market value of the 
real property interest conveyed. 
Based on the legislative history to 
the amendment, its purpose was, 
inter alia, to effect the taxation of 
transfers of real property to artifi- 
cial persons by statutorily closing 
the “consideration” loophole. 

Some practitioners may argue 
that the hole became smaller, but 
only incrementally so, because the 
amendment failed in its purpose in 
at least two respects: The statutory 
change failed to treat a contribution 
of real property to an artificial en- 
tity as a taxable transaction; and the 
new statute failed to define the term 
“purchaser.” 

By its terms, the amendment 
speaks to “consideration paid or 
given in exchange for real property 
or an interest therein... .” (empha- 
sis added). In that case, the statute 
provides that “it is presumed that 
the consideration [given in exchange 
therefor] is equal to the fair market 
value of the real property or inter- 
est [conveyed].” Thus, the statutory 
fix does not literally address trans- 
fers for which nothing is given in 
exchange, that is, contributions to 
the capital of an artificial entity (e.g., 
corporation) for which the transf- 
eror receives no consideration in 
return in cash or in the form of an 
interest in the entity. Certainly the 
department would advocate that it 
may by rule impute consideration 
where it in fact exists. For example, 
in nearly all circumstances a share- 
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holder (rather than a 
nonshareholder) is the person con- 
tributing to the capital of a corpo- 
ration.”! The department would ar- 
gue that the sole shareholder/ 
contributor who makes a contribu- 
tion to capital has a commensurate 
increase in the value of his or her 
existing interest in the corporation. 
However, the person advocating that 
no tax is due will point out the sec- 
ond deficiency in the statute, that 
the amendment did not provide a 
statutory definition of, or change the 
meaning of, “purchaser,” leaving 
taxpayers and the department with 
the court-created definition. 

Notwithstanding these perceived 
failings, the department promul- 
gated amendments to the rules im- 
posing deed tax on a transfer of un- 
encumbered real property to a 
corporation or a partnership 
whether in exchange for an owner- 
ship interest or as capital contribu- 
tion, for which no additional entity 
interests are issued, based on the 
fair market value of the real prop- 
erty interest transferred.” 


The Judiciary Weighs In 
Notwithstanding the statutory 
change and the promulgated rule, 
some practitioners continued to take 
the position that no deed tax was 
due on the transfer of unencum- 
bered real property to a controlled 
entity. Enter Kuro, Inc. v. Depart- 
ment of Revenue, 713 So. 2d 1021 (2d 
DCA), appeal dismissed, 728 So. 2d 
201 (Fla. 1998). In Kuro, a father 
and son were equal owners of the 
stock of a corporation and were like- 
wise equal owners of a parcel of un- 
encumbered real property. In 1994 
they contributed the real property 
to capital of the corporation, receiv- 
ing nothing in return for the contri- 
bution. Based on the facts and the 
language of the statute, the court 
held that the transfer was not sub- 
ject to deed tax. In reaching this con- 
clusion, the court specifically held 
that there was no “purchaser” as 
required by §201.02(1). In his con- 
curring opinion, Judge Doyel co- 
gently stated as follows: “When 
there is a transfer of real estate be- 
tween a corporation and its stock- 


holders, and the stockholders have 
the same pro rata interest in the 
corporation as they do in the real 
estate, the transfer is a ‘mere book’ 
transaction and there is no ‘pur- 
chaser’ for purposes of §201.02(1).”?8 

At meetings of representatives of 
the department and members of The 
Florida Bar, the department has 
stated that the result in Kuro is lim- 
ited to its facts; however, one of the 
authors recently settled a number 
of related refund cases that were 
pending in circuit court, ostensibly 
on the holding in Kuro. These cases 
involved transfers of unencumbered 
real property into, primarily, family 
limited partnerships. 

On the other hand, the First DCA 
affirmed, without opinion, a declara- 
tory statement in which the depart- 
ment held that a transfer of unen- 
cumbered real estate to a newly 
created family limited partnership 
(which did not have significant as- 
sets before the conveyance) in ex- 
change for a limited partnership in- 
terest was taxable based upon the 
fair market value of the property 
conveyed.”* 

In Muben-Lamar, L.P. v. Depart- 
ment of Revenue, 763 So. 2d 1209 
(Fla 1st DCA 2000),”° an insurance 
company (“A”), presumably a sophis- 
ticated investor, in its capacity as a 
limited partner, formed a Florida 
limited partnership with two gen- 
eral partners, one of which was an 
affiliate. A and its affiliate has 99 
percent interest in the partnership. 
C, the nonaffiliate general partner, 
contributed its promissory note and 
A transferred unencumbered real 
property to the partnership, stating 
on the deeds that the transfers were 
“contributions to capital.” In affirm- 
ing the circuit court, the First DCA 
held that A, in a nonproportionate 
transfer of unencumbered real prop- 
erty into a partnership, received 
something in exchange; and that the 
transfer was subject to the deed tax 
based upon the agreed contribution 
value of the property conveyed. In 
its majority opinion, the 1st DCA 
specifically held that its finding was 
in conflict with the Second DCA’s 
opinion in Kuro. In a concurring 
opinion, Judge Lawrence, while 


< 
q 
q 
q 
4 
q 
| 
; 
a 
F 

q 

| 

| 


agreeing with the majority’s result, 
disagreed that the case was in con- 
flict with Kuro, stating: 


Aside from the failure to qualify as a 
“purchaser,” DOR’s position on the ele- 
ment of “consideration” could be easily 
avoided in the Kuro circumstances by 
issuing capital stock of a new corpora- 
tion to the subscribers in advance of the 
transfer of real property in the corpora- 
tion. This is because gifts are clearly not 
taxable because the donor does not meet 
the definition of a “purchaser” under the 
statute. 

If DOR’s position in Kuro is followed, 
then every small entrepreneur seeking 
to take advantage of benefits offered by 
various forms of business entities will 
be taxed as if he or she were selling their 
property; every estate planning device 
employing the popular limited partner- 
ship will be taxed as a “purchaser” be- 


cause the donor will typically be receiv- 
ing an interest in the limited partner- 
ship. I agree with the Kuro court the 
“[tlhese were thus mere book transac- 
tions and, otherwise, were not sales toa 
purchaser as contemplated by section 
201.02(1).” 

The Florida Supreme Court ini- 
tially granted review in Muben- 
Lamar, and oral arguments were 
made. However, on June 28, 2001, 
the Supreme Court reversed course 
and dismissed the appeal. In its dis- 
missal order the court stated, “We 
initially accepted for review Muben- 
Lamar . . . on the basis of express 
and direct conflict with Kuro.... 
Upon further consideration, we de- 
termine that jurisdiction was im- 


previdently granted.” The logical 
inference is that the Supreme Court 
concluded that the facts of Kuro 
(proportional transfer of unencum- 
bered real estate to an already 
formed corporation) and those of 
Muben-Lamar (nonproportional 
transfer of unencumbered real es- 
tate as the initial contribution to 
capital of a limited partnership) 
were sufficiently different so as to 
justify the differing results and 
therefore were not in conflict. 


Where Are We? 

With the Florida Supreme Court’s 
“decision” not to accept certiorari in 
Muben-Lamar and Kuro, it seems 
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that the amount of consideration 
present when unencumbered real 
property is conveyed to an entity 
may depend on where the real prop- 


erty is located. The cases as they 
stand seem to split on the deed tax 
consequence. Is Kuro 30 broad so as 
to exempt any contribution to capi- 


tal transfer or conveyance by fam- 
ily members to a controlled entity? 
Would Helen Gladman have been 
decided differently if the conveyance 


Become a Board Certified Attorney 


The application filing periods for board certification are approaching. Applications may be filed 
during a two-month period each year; certification examinations are given once each year. A 


summary of the minimum requirements are outlined below; each area of 
certification may contain higher or additional standards. 


Please read the standards for your desired area of 

certification in Ch. 6 of the Rules Regulating The Florida 
Bar located in the September 2001 issue of The Florida 
Bar Journal, page 764 or access the rules on the Bar’s 
website: www.FLABAR.org. Click on the Member 
Services link, then Certification. 


Questions? Call the Legal Specialization and Education 
Department at (850)561-5842. 


Minimum requirements for certification: 
¢ A minimum of 5 years in the practice of law 
* A satisfactory showing of substantial involvement in the field of law for which certification is 


sought 


* Passing an examination applied uniformly to all applicants 
* Peer review shall be used to solicit information to assess competence in the specialty field 
as well as character,ethics, and professionalism in the practice of law 

* Satisfaction of the certification area’s CLE requirement 


Obtain an application by downloading a copy from www.FLABAR.org. To have one mailed, 
complete the form below and return to: The Florida Bar, Legal Specialization and Education, 650 
Apalachee Parkway, Tallahassee, Florida 32399-2300. 


Applications for the following areas will be mailed out 
in June and must be completed and returned by 


August 31, 2002: 


Applications for the following areas will be available by 
August and must be completed and returned by 


October 31, 2002: 


Admiralty and Maritime International Law Antitrust and Health Law 
Appellate Practice _______ Labor and Trade Regulation Real Estate 
Aviation Law Employment Law Business Litigation Wills, Trusts 
Civil Trial Marital and City, County and and Estates 
Elder Law Family Law Local Government Workers’ 
Immigration Tax Criminal Appellate Compensation 

and Nationality Criminal Trial 

Name Attorney Number 

Address 

City/State/Zip 


52 THE FLORIDA BAR JOURNAL/MAY 2002 


1 
\ \ | 
\ \ ae \ 
\ PASS \ q 
\ eet \ \ : 
\ \ \ 
W \ \ \ 
q 


had been structured as a contribu- 
tion to capital rather than as an ex- 
change for an interest in the part- 
nership? Muben-Lamar suggests 
that a one-percent outsider in the 
First DCA will result in tax but 
would the holding have been differ- 
ent if the unrelated one-percent gen- 
eral partner had been an affiliate 
instead? Would the result in Muben- 
Lamar have been different had the 
unrelated one-percent general part- 
ner first acquired an interest in the 
real estate in a taxable transaction, 
each of the partners contributed 
cash as their initial capital contri- 
butions to the partnership, and then 
later proportionately contributed 
the real estate to the partnership for 
no additional partnership interests? 
Would the Second DCA agree with 
the holding of the First DCA in 
Muben-Lamar if the same facts 
were presented to it? With the ad- 
vent of single member limited liabil- 
ity companies, can these be used as 
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a means of transferring all real es- 
tate in Florida, and then transfer 
the ownership interests in such lim- 
ited liability company rather than 
the real estate? 

Without a statutory fix, the issues 
will not soon be resolved. Section 
201.02(1) should be clarified to 
specify the instances in which a 
transfer of real property to an arti- 
ficial person, whether a corporation, 
partnership, limited liability com- 
pany, or other entity, is or is not sub- 
ject to documentary stamp taxes. 
Advocates of a solution and consis- 
tency in tax consequences should be 
concerned with the potential tax 
avoidance techniques that could de- 
velop if such transfers are permit- 
ted to escape substantial tax. O 


1 Fra. Stat. §201.02(1) (2002). Unless 
otherwise specifically noted, all refer- 
ences to a section are references to the 
Florida Statutes (2002). 

? Miami-Dade County imposes an ad- 
ditional surtax. Star. §201.0205. 

3 Fria. Stat. §201.02(1). 

5 1931 Fla. Laws ch. 15787. 

® Including the $0.35 per $100 consid- 
eration on promissory notes and origi- 
nal issuance of stock in corporations. 

7 Per the Department of Revenue’s An- 
nual Report (2001). 

8 26 U.S.C §§43801 et seq. 

® Pub. L. No. 89-44, §701(c)(1), repealed 
effective January 1, 1966. 

10 State v. Cook, 146 So. 223 (Fla. 1933). 

11 1990 Fla. Laws ch. 132 §7. 

2 Fra. Stat. §201.02(1). 

'S See De Maria,338 So. 2d at 840, quot- 
ing WepssTER’s NEw TWENTIETH CENTURY 
Dictionary (2d. unab. ed. 1971), at page 
1463. 

4 De Vore v. Gay, 39 So. 2d 796, 797 (Fla. 
1949). 

‘5 Unless otherwise specifically noted, 
all references to a Rule or Rules are ref- 
erences to the Florida Administrative 
Code. 

'6 Grove View Estates, Inc. v. Comptrol- 
ler, 32 Fla. Supp. 177, 179-80 (Leon Cty. 
1969), aff'd. without opinion, 243 So. 2d 
464 (Fla. 1st D.C.A. 1971). 

7 Richard Hagin and Jodeloy, Inc. v. 
Department of Revenue, Circuit Court 
7761-CA (Sumter County). 

'8 ApMIN. CobE R. 12B-4.014(17). 

19 Fia. Stat. §201.02(5). See, TAA No. 
00B4-013 (October 25, 2000). 

0 Id. 

21 A nonshareholder may make a con- 
tribution to the capital of a corporation 
such as in the form of a contribution in 
aid of construction under Section 118 of 
the Internal Revenue Code of 1986, for 


which the nonshareholder receives no 
consideration. 

22 Rule 12B-4.013(7) and (10). 

*3 Kuro, 713 SO. 2d at 1023, citing De 
Maria, 338 So. 2d at 839. 

24 Helen Gladman v. DOR , 693 So. 2d 
34 (Fla. 1st D.C.A. 1997), affirming, Dec. 
Statement 96-002. 

*5 Review granted, 779 So. 2d 272, re- 
view dismissed, 789 So. 2d 337 (Fla. 
2001). 

26 Muben-Lamar, 789 So. 2d 337 (Fla. 
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n an effort to protect school- 
aged victims of crime, the 
Florida Legislature recently 
passed House Bill 267. Codi- 
fied as F.S. §232.265 (2001), effec- 
tive October 1, 2001, the bill in es- 
sence mandates that Florida’s 
public school districts adopt a zero 
tolerance for victimization of stu- 
dents. Consequently, the bill is de- 
signed to eliminate contact between 
a violent offender and his or her vic- 
tim or the sibling of the victim in 
an effort to protect the victim of any 
violent crime from any further vic- 
timization. 

The bill was born out of concerns 
that the state was not doing enough 
to enforce the constitutional guar- 
antees of a safe school environment. 
The Florida Constitution provides 
in pertinent part that, “It is...a 
paramount duty of the state to 
make adequate provisions for the 
education of all children residing 
within its borders. Adequate provi- 
sions shall be made by law for a 
uniform, efficient, safe, secure and 
high quality system of free public 
schools that allows students to ob- 
tain a high quality education.”! 

It has been reported that state- 
wide 6,213 children were sexually 
assaulted by other children from 
July 1, 1988 to June 1999. During 
the 1998-99 school year, 159 rapes 
and 2,830 incidents of sexual ha- 
rassment were reported to schools 
across Florida.” One mental health 
counselor has opined that forcing a 
child to attend the same school or 
ride the same school bus as his or 
her sex offender is tantamount to 
asking rape victims to go home with 
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Zero Tolerance for Victimization of Students: 
The Implications of House Bill 267 on Juvenile Offenders 


by Joseph G. Jarret 


The bill was born 
out of concerns 
that the state was 
not doing enough 
to enforce the 
constitutional 
guarantees of a 
safe school 
environment. 


their rapist.* 

The bill’s sponsors alluded to ac- 
tual cases the bill is intended to ad- 
dress.’ Specifically, in one school in 
northern Florida, a teen was re- 
quired to ride the same school bus 
every day with her rapist. In an- 
other case, a high school freshman 
was forced to confront her attacker 
every day in the school lunchroom.® 
Such contact, it is argued, serves to 
perpetuate victimization by forcing 
the violated child to repeatedly re- 
live the incident. 

In a nutshell, the bill prohibits 
any person who is attending public 
schools and who has committed one 
of the offenses listed below, before, 
or at the time of adjudication, with- 
holding of adjudication or pleas, 
from attending the same school or 
riding the same school bus as the 
victim or the victim’s siblings. The 


qualifying felonies are homicide, 
assault, battery, culpable negli- 
gence, kidnaping, false imprison- 
ment, luring or enticing a child and 
custody offenses, sexual battery, 
lewdness and indecent exposure, 
child abuse, robbery by sudden 
snatching, car jacking, and home- 
invasion robbery. 

Further bolstering the effective- 
ness of the bill is the ability of 
judges to enter “no-contact orders” 
upon finding that a juvenile has 
committed a delinquent act, regard- 
less of offense. Prior to disposition, 
the court shall, on its own motion 
or upon the request of any party or 
any parent or legal guardian of the 
victim, determine whether it is ap- 
propriate to enter a no-contact or- 
der in favor of the victim or the sib- 
ling of the victim. Clearly, the bill 
does afford the judiciary some dis- 
cretion as to whether a no-contact 
order is appropriate, not to mention 
the fact that no-contact orders are 
not limited to the enumerated of- 
fenses outlined in F.S. §232.265. 

It is important to note that the 
Department of Juvenile Justice 
(DJJ) has the task of notifying the 
appropriate school district of the ad- 
judication or plea and whether the 
offender is prohibited from attend- 
ing that school or riding the same 
school bus when the victim or a sib- 
ling of the victim is attending the 
same school or riding the same 
school bus. Such notification is to 
occur on or before the time the child 
is adjudicated, enters a plea, or has 
adjudication withheld. Conse- 
quently, DJJ, school districts, and 
the courts will be working ever more 


q 


closely together. 

If appropriate, and acceptable to 
the victim and the victim’s parent 
or legal guardian, the court may re- 
flect in the written disposition or- 
der that the victim or the victim’s 
parent stated in writing or in open 
court that he or she did not object to 
the offender being permitted to at- 
tend the same school or ride on the 
same school bus as the victim or sib- 
ling of the victim. 


Implications for 
the Defense Bar 

Unlike adults charged with 
crimes of violence, cases involving 
juvenile-on-juvenile battery often 
are not as clear-cut or easy to sort 
out. This is especially true when it 
comes to accusations of simple bat- 
tery. When is a school yard shoving 
match nothing more than it appears 
on its face? Clearly, the defense at- 
torney will have the task of sorting 


out fact from fiction. Further, she or 
he will have the additional burden 
of protecting the child’s right to a 
quality education. This task is es- 
pecially arduous in Florida’s more 
rural, isolated counties where the 
luxury of school choice is nonexist- 
ent. Who but the defense attorney 
will step in to ensure that, in the 
school’s quest to protect the alleged 
victim, the accused’s educational 
needs are not ignored? 


Implications for Schools 

As a result of the passage of the 
bill, each school district is required 
to exercise due diligence to ensure 
the protection of a victim from fur- 
ther victimization. Once notified by 
DJJ that a child may not attend the 
same school attended by a victim or 
sibling of the victim, or ride the 
same school bus on which the vic- 
tim or a sibling of the victim is 
riding, the school district must take 


appropriate action in consonance 
with this section. 

The offender may attend another 
school within the district, or, if ac- 
ceptable to another school district, 
be permitted to attend a school in a 
different district. If neither of the 
above options are available to the 
school, the school has an absolute 
duty to take every reasonable pre- 
caution to ensure the victim does not 
come into contact with the offender 
while on school grounds or on school 
transportation. Such precautions 
may include subjecting the offender 
to in-school suspensions or rear- 
ranging class schedules, lunch, re- 
cess, and related activities of both 
victim and offender to ensure sched- 
ules do not coincide. 

Failure of the school district, and 
the affected principal specifically, to 
fully comply with the bill’s man- 
dates will render the affected prin- 
cipal ineligible for any portion of the 
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performance pay policy incentive 
under F.S. §230.23(5)(C).® Conse- 
quently, schools are well advised to 
make full and effective use of the 
provisions of newly created F.S. 
§232.265. 

It is interesting to note that, un- 
like newly created §232.265 which 
requires the offender to be adjudi- 
cated guilty, delinquent, or have 
adjudication withheld for any one of 
a series of felonies, Florida law em- 
powers principals to suspend stu- 
dents who are merely formally 
charged with committing a felony or 
a delinquent act which would be a 
felony if committed by an adult. 
Thus, victimized children enjoy 
some measure of protection from 
their tormentors while charges are 
pending. 

The preponderant concern ex- 
pressed by school districts as a re- 
sult of this new law appears to be 
fiscal stress, logistics, and the prac- 
tical effects of the law. Rural school 
district personnel have expressed 
concern that the lack of alternative 
schools results in a logistical night- 
mare in terms of adequately safe- 


guarding crime victims. Clearly, 
some innovative student manage- 
ment is in order lest the affected 
principal suffer various sanctions 
that could directly impact upon his 
or her personal fiscal interests. 


Implications for 
Parents and Offenders 

The offender, or the parents or le- 
gal guardians of offending students 
who are juveniles, is responsible for 
both the costs inherent in alterna- 
tive transportation as well as ar- 
ranging for transportation associ- 
ated with or required by the 
attendance of the offender in an- 
other school. However, the offender, 
parents, or legal guardian of the of- 
fender will not be held responsible 
for existing modes of transportation 
available to the offender at no addi- 
tional costs to the school district. 


Summary 

Overall, the implications of this 
new legislation are profound. DJJ is 
now tasked with notifying school 
districts of qualifying incidents in a 
timely manner—a burden the fis- 
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cally strapped agency is ill equipped 
to assume. School districts, already 
facing a shortage of teachers let 
alone their own fiscal woes, are now 
required to take immediate and de- 
cisive steps to ensure that the vic- 
tim and offender remain separated 
at all times. Parents of juvenile of- 
fenders are required to suffer the 
consequences of their child’s actions 
both fiscally and logistically. Offend- 
ers, precluded from attending 
schools of their choice, or at a mini- 
mum facing rigid course and free- 
time schedules, will look to their le- 
gal counsel for redress. Regardless 
of how the law regarding victimiza- 
tion of students is interpreted by the 
courts, one thing rings true: The in- 
convenience and costs to offenders 
found to have committed acts of vio- 
lence just moved up a notch. O 


Fra. Const. art. IX, §1. 

* HB267, 2002 Leg. Sess.:Staff Com- 
ments, quoting Marrero, When you have 
to go to school with your rapist, THE 
FLoripa Times Union, November 30, 
2001, at 8, col. 6. 

3 Marrero, When you have to go to 
school with your rapist, The Florida 
Times Union, November 30, 2001, at 8, 
col. 6. 

4 The bill’s primary sponsors are state 
Representatives Dick Kravitz, R-Orange 
Park, and Don Davis, R-Jacksonville. 

> HB267, 2002 Leg. Sess.: Staff Com- 
ments, quoting Marrero, When you have 
to go to school with your rapist, THE 
FLoripa Times Union, November 30, 
2001, at 8, col. 6. 

6 Fia. Star. §230.23(5)(C) (2000), pro- 
vides salary incentives for teachers who 
demonstrate improvements in perfor- 
mance and training. 
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Valuing Economic Damages in Employment 
Litigation from a Plaintiff's Perspective 


aluing economic dam- 

ages in Title VII cases is 

more difficult than valu- 

ations of personal injury, 
medical malpractice, and product li- 
ability torts, and it is unlike valu- 
ing damages for any other plaintiff 
action (such as breach of contract). 
Yet the Title VII case often proceeds 
to trial without a professional valu- 
ation. One of the things that distin- 
guishes the Title VII valuation from 
valuations of all other plaintiff 
losses is that the Title VII valua- 
tion adds a seniority-based benefits 
loss component which does not fit 
neatly into a front or back pay cal- 
culation. As a loss that generally 
occurs in the future, when the se- 
niority-based benefits component is 
the result of a Title VII wrongful 
termination of employment, it can- 
not be recovered with new employ- 
ment even if that employment of- 
fers identical benefits. Accordingly, 
it becomes a permanent loss and 
this article will demonstrate the 
permanent loss. As expert testi- 
mony before a jury on future dam- 
ages is often excluded, understand- 
ing the Daubert and Kumho Tire 
line of cases,' among other distinc- 
tions of the Title VII valuation pro- 
cess, is essential to a proper presen- 
tation to the court and jury on the 
extent of economic damages in the 
case. 

Part I of this article will begin by 
showing the valuation issues that 
drive the economic damages. It will 
compare Title VII valuation issues 
to those of other types of plaintiff 
actions. It will show how the valu- 
ation report should be structured to 


Partl 
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The valuation report 
should be structured 
to deal with the 
problems unique to 
Title Vil damage 
claims and to 
maximize your 
client’s award. 


deal with the many problems 
unique to Title VII damage claims 
and how properly structuring the 
expert’s report can help maximize 
your client’s award. This article will 
show why the report must be struc- 
tured differently to deal with the 
way in which testimony is offered 
in such cases. 

Companies more sensitive to 
Title VII discrimination problems 
have certain employee benefit pro- 
grams designed to deal with those 
concerns. Whether the company of- 
fers such programs or does not is 
certainly not proof of whether your 
client suffered discrimination. Af- 
ter all, it is often the employees who 
work for these companies that are 
responsible for the discrimination 
and not company policy. But com- 
panies more sensitive to Title VII 


discrimination problems adopt cer- 
tain employee benefit programs de- 
signed to avoid situations where 
discrimination might result. Part I 
will contain a discussion of these 
programs. Hopefully, this discus- 
sion will help the plaintiffs practi- 
tioner determine client credibility 
on whether the client suffered dis- 
crimination and whether to accept 
the case. 

Part II of this article, which will 
appear in the June issue of The 
Florida Bar Journal, will show the 
core valuation issues that must be 
addressed before the valuation is 
undertaken. It will begin by identi- 
fying the components of loss as they 
relate to classifications of front and 
back pay damages, including the 
seniority-based benefits component. 
It will show why a decision must be 
made whether the economic loss 
will be valued explicitly or implic- 
itly. Each method will be defined 
and the issues for making the choice 
will be discussed. Part II also will 
show that most experts value loss 
with the Alaskan Method. It will 
explain what this method is and 
why it is so appealing yet its use 
can undermine a proper jury award. 


Valuation Issues 
© Certainty of Loss 

The components of Title VII loss 
are less certain than with personal 
injury and other torts. Many actions 
for damages involve loss of wages 
and benefits. But when the loss is 
due to Title VII discrimination, the 
loss can be more devastating, par- 
ticularly as it relates to ongoing 
damages, and sometimes even as it 


THE FLORIDA BAR JOURNAL/MAY 2002 57 


Abe 
WAS 


relates to past damages, depending 
upon a number of factors: 1) whether 
the plaintiff was psychologically 
harmed; 2) how long the plaintiff 
worked for the defendant; 3) the 
level of education of the plaintiff; 4) 
the size of the industry under which 
the proposed loss occurred; 5) 
whether the loss of health insur- 
ance-based benefits contributed to 
health problems (postseparation), 
making it more difficult to obtain 
and hold similar work; and most 
importantly 6) the unknown human 
factor that some people can recover 
from major setbacks more easily 
than others can recover from minor 
setbacks. 

Valuations of damages that occur 
as a direct result of Title VII termi- 
nation of employment have one ele- 
ment so different from all other 
valuation cases that it alone will 
drive the valuation process in a dif- 
ferent direction than all other ac- 
tions involving loss. This element is 
that it is human nature to steer 
clear of people who are involved in 
unpopular controversy. A person 
who files a Title VII action against 
an employer will have far more dif- 
ficulty finding new work than some- 
one who can return to work after 
healing from an injury.” How diffi- 
cult the task of finding new work can 
be should be related to the length of 
tenure of the defendant and also 
how much in demand the plaintiffs 
skills are in the market place. It can 
also be related to whether the plain- 
tiff was psychologically harmed and 
how extensive the harm may be.* 
There is also an unknown human fac- 
tor, as addressed above, that is thrown 
into the mix of factors to consider. 

A second important distinction 
between Title VII loss and all other 
valuations is that much of the evi- 
dence on the extent of damages is 
known only by the plaintiff and the 
defendant. Use of the term defen- 
dant as used herein shall be con- 
strued to include the employees who 
work for the defendant. Obviously 
concerned for their jobs, their testi- 
mony will likely be influenced by the 
defendant. The other major source 
of information is the plaintiff, who 
is embittered by the termination 
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work after healing 
from an injury. 


and may have a biased outlook. This 
presents many problems for trying 
the case. For this reason, it may be 
essential that the attorney consid- 
ering representing the party claim- 
ing injury investigate his or her 
claims before accepting the case. But 
the proof problems for presenting 
the case to a jury also present valu- 
ation problems that need to be dealt 
with directly. Most of the informa- 
tion that will be used to value the 
loss will be supplied by the plain- 
tiff. It is important for the valuation 
report to disclose this problem. A 
finding of fault will determine 
whether the defendant is liable, but 
it will also help bolster the plaintiffs 
credibility as a witness. Whether the 
information that the plaintiff sup- 
plied is accurate will be determined 
at trial. It is not the responsibility 
of the economic expert to investigate 
the reasonableness or accuracy of 
the plaintiffs claims. 

A third important difference is 
that there can be more than one 
layer of loss in the Title VII unlaw- 
ful termination of employment valu- 
ation and this additional layer can 
introduce multiple levels of addi- 
tional loss with different amounts 
of uncertainty associated with each 
one. For example, damages accumu- 
lated to the date of trial (as opposed 
to future damages) are often 
thought to be determined in a 
straightforward process. This is of- 
ten wrong for a number of reasons: 


When discrimination resulted in ter- 
mination of employment, it may 
have likewise caused underemploy- 
ment in the past.‘ If this component 
of damages is identified and valued 
in the report, it will make the mat- 
ter of valuing past damages less 
straightforward and far more com- 
plicated. While an expert may try 
to incorporate the underemploy- 
ment lost income in his valuation, 
the statute of limitations could 
make such an analysis subject to 
challenge. If the issue of underem- 
ployment is ignored, the problem 
doesn’t go away, but manifests it- 
self differently in the calculation of 
front and back pay. Certainly, em- 
ployees who were not victims of un- 
deremployment, will be promoted 
over time. The loss is then measured 
(prospectively) from the time the 
plaintiff was fired. 

When issues of uncertainty exist 
after the valuation is complete, the 
valuator must do a number of 
things. First, the extent of uncer- 
tainty must be disclosed. Second, 
the valued contingency must be cal- 
culated so that it is as likely that it 
is undervalued as it is overvalued. 
This will help the expert to deal with 
cross-examination and will also di- 
lute defense counsel arguments on 
the uncertainty issue. The need to 
employ this approach when issues 
of uncertainty exist raises a ques- 
tion on which valuation method to 
use: explicit or implicit? An explicit 
valuation is one that measures the 
amount of loss associated with each 
contingency of possible damages and 
values each loss independently. To 
do an explicit calculation, there 
must be a body of historical data 
from which to formulate a set of as- 
sumptions. Such reliable data does 
not exist currently for Title VII work 
because there is no data which 
traces Title VII controversies. 
Therefore, a backdoor (“implicit”) 
approach is often necessary. The 
backdoor or implicit approach cal- 
culates the total loss by relying on 
the symbiotic relationship certain 
economic forces have to each other. 
For example, unknown future 
health care costs related to the loss 
of insurance-based benefits can be 
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high with certain plaintiffs. When 
this occurs, morbidity (i.e., the force 
of deteriorating health) works to 
increase those health care costs at 
the same time that it works to lessen 
the damages with respect to future 
lost wages.° The loss of both can be 
valued implicitly, by increasing the 
age on which the plaintiff planned 
to retire (for income purposes), but 
projecting the cost of the needed 
health procedures only on the basis 
of the employer subsidized portion 
of the health premiums that were 
paid. Alternatively, the same loss 
can be valued implicitly for the per- 
son in poor health, by projecting the 
cost of possible future health care 
procedures, and decreasing the age 
of expected retirement.® Either way, 
if one component is overvalued, the 
method predicts the other will be 
undervalued, and the sum of the two 
will more closely approximate the 
actual loss. 


Structuring the Report 

The historical purpose of award- 
ing back pay has been to make the 
employee whole (at the time of the 
award) for an unlawful termination 
of employment.’ The historical pur- 
pose of awarding front pay has been 
to fashion an equitable remedy 
when the court decides not to order 
reinstatement of the plaintiff's job.* 
It is for this reason that the court is 
vested with the responsibility for 
making a determination whether 
front pay may be awarded® The 
award of back pay can be made by 
the court or the jury, at the court’s 
discretion. The awarding of compen- 
satory and punitive damages is a 
jury function.’° In making an award 
of future damages, the court is con- 
cerned that it does not award more 
than will be necessary to compen- 
sate the employee for the loss.'’ An 
award that exceeds actual damages 
is punitive,’? and only the jury can 
award these damages and the 
amount it can award is strictly con- 
trolled by statute.’ Accordingly, the 
report must clearly distinguish front 
pay from back pay damages." 

Reiterating, if the court submits 
the issue of the amount of back pay 
to the jury, the expert (in Florida) 


will be limited to testimony on back 
pay. This presents many problems 
for explaining the past loss to the 
jury if total damages are valued 
implicitly. As addressed previously, 
the implicit method is the best 
method when insufficient data ex- 
ists to justify individual assump- 
tions for each loss. The implicit 
method relies upon the symbiotic 
relationship that certain economic 
forces have to each other, where cer- 
tain overstatements in calculated 
value cancel understatements, and 
the assumptions are reasonable in 
the aggregate. But measured over a 
short period of time, as typically oc- 
curs with back pay, the results of the 
implicit assumptions can look 
strange to the lay person, and this 
affords the defense an opportunity 
to exploit this result. For this rea- 
son, it is recommended that the im- 
plicit assumptions be used for total 
damages, but that the explicit as- 
sumptions be used for past loss. 
Valuation consistency can be 
achieved by valuing the total dam- 
ages implicitly, but forcing the fu- 
ture loss as the difference between 
the total damages (valued implic- 
itly) and the past loss (valued explic- 
itly for testimony purposes). 

As there is no body of reliable data 
that exists to help predict loss of 
future income (and benefits) result- 
ing from the Title VII termination, 
the valuator will be forced, in most 
instances, to base his or her forecast 


of loss on information supplied by 
the plaintiff. It is important that 
this is disclosed in the report and 
that a disclaimer appears refuting 
the results if the client is unable to 
support the information provided at 
trial. The defense may try to dis- 
credit this by claiming bias and ar- 
guing that the person who prepared 
the report is unqualified to value 
damages when he or she holds no 
credentials for evaluating hiring 
practices and other related fields. 
However, it is reasonable for an ex- 
pert to rely upon data provided by 
the plaintiff so long as such data is 
rational. Persons offered as experts 
by the defense will be in no better 
position to accept or refute the 
plaintiffs testimony because they 
too will be unable to predict how 
your client’s job replacement pros- 
pects will be affected as a 
“whistleblower,” by filing a Title VII 
action against his or her prior em- 
ployer. The “whistleblower” theory 
has already been recognized as valid 
by certain courts, but has been 
termed as damage to one’s reputa- 
tion.'® Due to the unique nature of 
the Title VII loss, it is questionable 
whether a body of reliable informa- 
tion will ever exist. It is this differ- 
ence that distinguishes Title VII 
valuations of loss from all others. 
The valuation report must contain 
assumptions upon which the eco- 
nomic loss is based and should dis- 
close how those assumptions were 
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determined." It should also discuss 
what was valued and describe the 
valuation method that was utilized 
and how the chosen valuation 
method affects the result obtained.'’ 
By structuring the report in the 
above fashion, the economic expert 
deals directly with the weaknesses 
of a Title VII valuation, but this 
structuring also affords the plain- 
tiff the opportunity to put every po- 
tential valuation issue on the table. 
The jury (or court) can attach what- 
ever significance it wants to each 
valuation result based upon the 
facts proven at trial. Merely avoid- 
ing complex issues common to Title 
VII causes of action accomplishes 
very little because the jury (and 
court) will be presented with a 
smaller amount of damages which 
defense counsel will attempt to dis- 
credit anyway. Again, this is the 
nature of this type of valuation and 
the plaintiff would be wise to deal 
with its shortcomings directly 
rather than to avoid them. 


Role of Employer- 
provided Benefits 

Employee benefits fill a social 
purpose. Providing health benefits 
helps ensure that the employees are 


Volunteers of America turns obstacles 
into opportunities for thousands of 
homeless and hungry families, senior 
citizens, and at-risk youth in commu- 
nities across the country. Your dona- 
tion can help provide the opportu- 
nity of a lifetime. 


Volunteers of America— 
changing lives, restoring hope. 
Please call us at 800/899- 
0089 or visit www.voa.org 


Volunteers 
of America» 


There are no limits to caring.™ 


60 THE FLORIDA BAR JOURNAL/MAY 2002 


healthy and are therefore able to 
work for the employer in the future. 
The vast majority of employers rec- 
ognize their vested interest in at 
least providing subsidized health 
care coverage for their workers, 
while other employers recognize 
that even carrying the burden of 
health problems of a family mem- 
ber can affect their employees per- 
formance at work, and therefore 
they provide subsidized family cov- 
erage as well.'* Providing retirement 
benefits allows the company em- 
ployees to have a continued income 
into the retirement years. Social se- 
curity benefits were never designed 
to meet that need.'* When an em- 
ployer fails to offer a meaningful re- 
tirement plan, that employer has 
made a statement that it is less con- 
cerned of its employees’ ability to 
retire when they get older. This pre- 
sents a problem with employee re- 
tention and could be used as an ar- 
gument that the employer does not 
“welcome” older workers, thus but- 
tressing an ADEA claim. This con- 
clusion will be clearer after the en- 
suing discussion on the steps 
employers with meaningful retire- 
ment plans have recently taken to 
amend their plans in order to en- 
courage retirement. 

Traditional retirement plans for 
employees who retire with an em- 
ployer after many years of service 
had unprecedented growth during 
the economic expansion following 
World War II.” In recent years, how- 
ever, many companies have aban- 
doned their traditional plans in fa- 
vor of the popular 401(k) plans, 
where the responsibility of the sav- 
ings has shifted from the employer 
to the employee.”! 401(k) plans were 
never meant to replace traditional 
retirement plans, and with many 
companies who adopt them, they 
served their intended role as extra 
benefits on top of traditional retire- 
ment plan benefits.” When a com- 
pany offers their employees a tradi- 
tional defined benefit retirement 
plan, which provides their employ- 
ees a monthly retirement benefit, 
defined in amount, as a stated per- 
centage of their final average salary, 
this plan creates incentive to retire. 


For example, an employee who could 
retire with half of his or her income, 
but chooses not to, is working for but 
half of his or her effective income af- 
ter a potential retirement date. This 
type of benefit creates tremendous 
incentive to retire, and most employ- 
ees retire as a result. However, since 
the employee could choose to con- 
tinue to work for full pay, no dis- 
crimination results under Title VII. 
The company is happy with the pro- 
gram because it legally replaces 
most older employees with younger, 
potentially more energetic employ- 
ees who work for less pay.”> When 
the older employees do not elect to 
retire, the company is paying those 
employees a substantially reduced 
(effective) income by not paying re- 
tirement benefits for those years. 

Many companies have shown an 
interest in creating the same incen- 
tive to retire at much younger ages 
by adding early retirement subsi- 
dies to their traditional retirement 
plan benefits.** There are many 
ways to fashion this subsidy. It can 
be fashioned to allow the employee 
with 25 or more years of service an 
ability to retire as early as age 55 
and begin receiving retirement pay 
at the earlier age with no reduction 
in benefits.” Some companies cre- 
ate a rule to determine eligibility to 
retire with subsidized pay at the 
younger ages, where the require- 
ment for the subsidy is met with a 
combination of age and service. For 
example, under the rule of 72, when 
the employee’s accumulated service 
with that employer, added to the 
employee’s age, equals or exceed 72, 
that person can retire and receive 
full benefits without a reduction for 
the earlier ages. Other companies 
have even created bridge programs, 
where a tailored plan is offered to 
each employee consisting of a com- 
bination of termination pay and 
early retirement subsidies if that 
employee elects early retirement. In 
each case, a strong incentive to re- 
tire is created by the benefit and a 
good portion of employees will elect 
early retirement. 

There is a growing concern when 
an incentive to retire is created and 
then not honored. This can occur 


with welfare benefits which were 
promised by the company officials 
to continue into retirement. One of 
the things that distinguishes wel- 
fare benefits from retirement ben- 
efits is that welfare benefits do not 
vest whereas retirement benefits 
do.” Some employers have hidden 
behind this distinction in order to 
avoid meeting their oral (or written) 
promise to provide benefits. The fed- 
eral courts have addressed this prac- 
tice in numerous rulings and have 
held that when such promise in- 
duces employees to retire, the ben- 
efits vest at that point, even if the 
company plan provides otherwise.”’ 
Another question should be consid- 
ered when this practice occurs: Is 
the false inducement a constructive 
firing for age, prohibited by the 
ADEA? 

Some employers adopt a floating 
holiday schedule as part of their 
benefit package. This allows the 
employee the ability to take certain 
holidays for religious observance 
and avoid possible confrontations 
with their immediate supervisor on 
whether permission is granted. It 
can also help avoid confrontations 
that might otherwise lead to charges 
of sex discrimination. Other compa- 
nies adopt affirmative action pro- 
grams to help deal with sexual and 
racial discrimination concerns. Af- 
firmative action programs have 
been criticized recently for allegedly 
resulting in “reverse” discrimina- 
tion. The point is that sexual and 
racial discrimination concerns can 
be dealt with aggressively without 
resorting to adopting the affirmative 
action programs. A good VEBA (Vol- 
untary Employee Benefit Associa- 
tion) plan can provide tuition reim- 
bursement for anyone who wants to 
advance in the company.”* Accompa- 
nied with an aggressive promote- 
from-within policy, the two should 
work to meet those concerns. Some 
companies have even gone so far as 
to provide day care for working par- 
ents. All of these employee benefit 
programs work to lessen discrimi- 
nation on the job. While these same 
companies can employ people who 
actively engage in discriminatory 
policies, the more employee benefits 


the company offers, the less likely 
that it will be accused of discrimi- 
nation. 


1 Daubert v. Merrell Dow Pharmaceu- 
ticals, Inc., 509 U.S. 579 (1993); Kumho 
Tire Co., v. Carmichael, 525 U.S. 137 
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In re White Farm Equip. Co., 788 F.2d 
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27 See In re Unisys Corp. Retiree Medi- 
cal Ben., 57 F.3d 1255 (3d Cir. 1995); 
and Wise v. El Paso Natural Gas Co., 
986 F.2d 929 (5th Cir. 1993). 

28 26 U.S.C. §501(c)(9). 
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Consumer Protection Law 


Per Se Violations of the Florida 
Deceptive and Unfair Trade Practices Act 


his article identifies 

three categories of “per 

se” violations of the 

Florida Deceptive and 
Unfair Trade Practices Act 
(FDUTPA), F.'S. Ch. 501, Part II, 
with respect to what the text of 
FDUTPA indicates may be a basis 
for a statutory violation. It also sets 
forth several advantages to finding 
and alleging per se violations of 
FDUTPA. 

FDUTPA broadly declares in 
§501.204(1) that “[u]nfair methods 
of competition, unconscionable acts 
or practices, and unfair or deceptive 
acts or practices in the conduct of 
any trade or commerce” are unlaw- 
ful. By design, FDUTPA does not 
contain a definition or “laundry list” 
of just which acts can be “decep- 
tive,” “unfair,” or “unconscionable.” 
No specific rule or regulation is re- 
quired to find conduct unfair or de- 
ceptive under the statute.’ 

There is, however, an entire body 
of state and federal rules, ordi- 
nances, and statutes which serves 
to identify specific acts that con- 
stitute automatic violations of 
FDUTPA’s broad proscription in 
§501.204(1). These rules, ordi- 
nances, and statutes, if violated, 
constitute “per se” violations of 
FDUTPA, and could automatically 
expose parties to actual damages, 
injunctions, and civil penalties up 
to $15,000 per violation. An assess- 
ment of potential per se FDUTPA 
violations, therefore, should play a 
part in any commercial law prac- 
tice, and is imperative for any law- 
yer bringing or defending against 
a claim for deceptive or unfair 
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An assessment of 
potential per se 
FDUTPA violations 
is imperative for any 
lawyer bringing or 
defending against a 
claim for deceptive 
or unfair trade 
practices. 


trade practices. 


Approaches to 
FDUTPA Liability 

There are two basic approaches 
to analyzing FDUTPA liability: one 
is to determine whether an act or 
practice in trade or commerce vio- 
lates broadly worded standards re- 
lating to unfairness, deception, un- 
conscionable acts or practices, or 
unfair methods of competition; a 
second is to assess whether conduct 
in trade or commerce constitutes a 
per se violation.’ 

e The Standards Approach 

As a statute of reference, 

FDUTPA contains broad proscrip- 
tions and then points to interpreta- 
tions and other bodies of law to give 
guidance on what may be consid- 
ered in determining liability under 


the statute. Along these lines, 
FDUTPA tracks the broad language 
of the Federal Trade Commission 
Act (FTC act)’ and declares “[u]nfair 
methods of competition, unconscio- 
nable acts or practices, and unfair 
or deceptive acts or practices in the 
conduct of any trade or commerce” 
to be unlawful. Subsection 
501.204(2) of FDUTPA in turn pro- 
vides that “due consideration and 
great weight” be given interpreta- 
tions by federal courts and the Fed- 
eral Trade Commission of what con- 
stitutes unfairness and deception. In 
interpreting the terms “unfair” and 
“deceptive,” the FTC and federal 
courts have found violations of the 
FTC act with reference to certain 
broadly worded standards of unfair- 
ness and deception which apply 
across industries to differing fact 
patterns. Based on FTC interpreta- 
tions and federal case law dating 
from the 1960s, Florida courts have 
adopted and applied in various con- 
texts a broadly worded standard of 
unfairness under which a practice 
is unfair, “if it offends public policy 
and is immoral, unethical, oppres- 
sive, unscrupulous or substantially 
injurious to consumers.”* 

e The Per Se Approach 

Conceptually, the per se approach 
to FDUTPA liability embraces the 
notion that an act or practice in 
trade or commerce may be “unfair,” 
“deceptive,” or “unconscionable,” 
because it violates a predetermined 
guideline embodying public policy 
or morality, or because it violates a 
predetermined guideline meant to 
protect consumers from injury. A 
per se violation occurs where con- 


duct violates a specific guideline in 
the form of a statute, ordinance, or 
rule and a violation of that guide- 
line in turn automatically or “per se” 
constitutes a violation of FDUTPA. 
The violation is said to be “auto- 
matic” or “per se” because the stat- 
ute, ordinance, or rule constitutes a 
previously determined identifica- 
tion of specific unfair, deceptive, or 
unconscionable conduct, and, when 
violated, automatically states a 
FDUTPA violation, without the ne- 
cessity of a full-blown analysis of the 
conduct in light of broader stan- 
dards of unfairness or deception. 


Legislative 
Acknowledgment 

In 1993, the Florida Legislature 
formally acknowledged the per se 
approach in redefining the term, 
“violation of this part” in 
§501.203(3) of FDUTPA, which now 
specifically refers to sources upon 
which a litigant may base an alleged 
FDUTPA violation.® Subsection 
501.203(3)(b) acknowledges the fed- 
eral standards of unfairness and 
deception as a basis for violations. 
Subsection 501.203(3) in turn ad- 
dresses per se violations beginning 
with the lead-in phrase to 
§501.203(3) which provides that 
“Violation of this part’ means any 
violation of . . . the rules adopted 
under this act.” Subsections (a) and 
(c) of §501.203(3) further state: 
Violation of this part .. . may be based 
upon any of the following as of July 1, 
2001:° 

(a) Any rules promulgated pursuant 


to the Federal Trade Commission Act, 15 
U.S.C. ss. 41 et seq. 

* 
[or] 

(c) Any law, statute, rule, regulation, 
or ordinance which proscribes unfair 
methods of competition, or unfair, decep- 
tive, or unconscionable acts or practices.’ 


Categories of 
Per Se Violations 

The rules, regulations, ordi- 
nances, and statutes referenced in 
the above-quoted §501.203(3) refer 
to sources which may serve as a ba- 
sis for a per se FDUTPA violation. 
These sources can be broken down 
into three categories: 


1) Per se violations whereby a 
statute, ordinance, or rule expressly 
refers to FDUTPA and provides a 
violation thereof to be a violation of 
FDUTPA; 

2) Per se violations whereby a 
statute, ordinance, or rule expressly 
describes deceptive, unconscionable, 
or unfair conduct without referring 
expressly to FDUTPA and when vio- 
lated constitutes a per se violation 
of FDUTPA; and 

3) Per se violations whereby a 
court, in the absence of any such 
reference or description, construes 
a statute, ordinance, or rule to be a 
per se violation of FDUTPA. 

e Per se by Specific Reference 

In §501.203(3)(c), FDUTPA indi- 
cates a violation may based on 
“‘la|ny law, statute, rule, regulation, 
or ordinance which proscribes unfair 
methods of competition, or unfair, 
deceptive, or unconscionable acts or 
practices.”* Currently, at least 17 
Florida statutes and one ordinance 
contain provisions which specifically 
refer to FDUTPA and state that vio- 
lations of their provisions in turn are 
violations of FDUTPA.® The typical 
language of this first type of per se 
provision reads like the provision of 
the Buying Services Act of 1991, 
which specifically references 
FDUTPA and states: “A violation of 
this act shall be deemed an unfair 
or deceptive trade practice within 
the meaning of part II of chapter 501 
[FDUTPA]. Violators shall be sub- 
ject to the penalties and remedies 
provided therein.””” 

e Per Se by Description 

The reference in §501.203(3)(a) 
and (c) to FDUTPA violations based 
on FTC or FDUTPA rules, or “[aJny 
law, statute, rule, regulation, or or- 
dinance” can further be interpreted 
as a formal acknowledgment of vio- 
lations of a second type of per se vio- 
lation which occurs when a rule, 
statute, or ordinance is violated, and 
the rule, statute, or other ordinance 
expressly describes unfair, decep- 
tive, or unconscionable conduct, 
without necessarily referring ex- 
pressly to FDUTPA. 

Pursuant to the definition of “vio- 
lation of this part,” a violation of 
FDUTPA can occur when “rules 


adopted under th[e] act” are vio- 
lated. The Office of the Attorney 
General has rulemaking authority 
under FDUTPA in §501.205 and 
pursuant thereto has adopted Fla. 
Admin. Code R. 2-18, relating to 
“contract{s] for future consumer ser- 
vices.” Like many of the state and 
federal rules and statutes which fall 
under the second category of per se 
violation, Rule 2-18 contains a 
prefatory phrase which states, “It 
shall be an unfair or deceptive act 
or practice to .. .” and then it de- 
scribes specific conduct. 

Apart from OAG rules, FDUTPA 
provides in §501.203(3)(c) that a vio- 
lation may be based upon “any rule 
[or] regulation” which proscribes 
such conduct in trade or commerce. 
Several other Florida state agencies 
have adopted rules which describe 
unfair or deceptive acts, mostly with 
respect to deceptive, false, or mis- 
leading advertising. The coverage of 
these rules ranges from mortgage 
brokering" to rules addressing cer- 
tain professions like medicine” and 
architecture.'? Given that these 
rules specifically describe unfair, 
unconscionable, or deceptive acts, 
they may also serve as per se viola- 
tions of FDUTPA. 


Are you a lawyer 
concerned about what 
drinking or drugs is 
doing to your life? 


Are you a con- 
cerned partner, friend, 
or family member? 


Call the Florida 
Lawyers Assistance, Inc. 
at 800/282-8981. 


THE FLORIDA BAR JOURNAL/MAY 2002 63 


ae 
ete 
= 


Like certain administrative rules, 
at least 12 Florida statutes may 
serve as per se violations because 
they contain declarations that con- 
duct or violations of their provisions 
are deceptive, unfair, unconscio- 
nable, or unfair methods of compe- 
tition. Some of these statutes, like 
the free gift advertising law, simply 
declare that any violation of the 
statute is a deceptive trade prac- 
tice.‘ Others contain broad pro- 
scriptions of unfair, unconscionable, 
or deceptive conduct in a certain in- 
dustry with subsequent definitions 
of specific violations, or they other- 
wise describe specific acts which are 
considered unfair, unconscionable, 
or deceptive in a specific industry.” 
¢ Rules Adopted by the FTC 

Pursuant to the FTC act, the FTC 
has adopted rules which describe 
unfair or deceptive acts in several 
contexts, and which appear in 16 
C.F.R. ch. 1, subch. D, entitled 
“Trade Regulation Rules.” Some of 
the more well known of these in- 
clude the FTC rules governing door- 
to-door sales,'* franchises,!’ holders 
in due course,'* negative option sales 
plans,’ funeral industry practices,”° 
and mail or telephone order sales.” 
According to the definition of “vio- 
lation of this part,” in §501.203(3)(a) 
a violation of FDUTPA can occur 
when federal administrative rules 
promulgated by the Federal Trade 
Commission pursuant to the FTC 
act are violated. Along these lines, 
the 11th Circuit has confirmed that 
§501.203(3)(a) of FDUTPA creates 
a private cause of action for viola- 
tion of an FTC rule even though 
none exists under federal law.” 

Besides the FTC act, the FTC pro- 
mulgates or enforces rules adopted 
pursuant to several other federal 
consumer protection statutes. These 
administrative rules, like the FTC’s 
“Trade Regulation Rules,” expressly 
describe unfair or deceptive acts and 
practices, and they should be equal 
fodder for per se treatment. 

The definition of “violation of this 
part,” in §501.203(3)(c) of FDUTPA 
states a violation may be based on 
. . . rule [or] regulation . . . 
which proscribes unfair methods of 
competition, or unfair, deceptive, or 
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unconscionable acts or practices.””* 
This subsection is separate from 
§501.203(3)(a) which addresses FTC 
act “Trade Regulation Rules” as a 
basis for a violation. The use of the 
word “any” to modify the terms 
“rule” or “regulation” in 
§501.203(3)(c) is not limited in the 
text of the definition to FTC rules 
specifically adopted by the FTC pur- 
suant to the FTC act, which is the 
case for §501.203(3)(a). The Florida 
Legislature has further expressly 
intended as a rule of statutory con- 
struction that FDUTPA be con- 
strued liberally “[t]o protect the con- 
suming public and legitimate 
business enterprises ...[and].. .[t]o 
make state consumer protection and 
enforcement consistent with estab- 
lished policies of federal law relat- 
ing to consumer protection.” When 
read together, the foregoing provi- 
sions support the position that fed- 
eral rules which describe unfairness 
and deception and/or state a viola- 
tion thereof violates the FTC act, 
embody “established policies of fed- 
eral law relating to consumer pro- 
tection” that when violated can 
serve as per se violations of 
FDUTPA, even though they may not 
be “Trade Regulation Rules” 
adopted by the FTC under specific 
authority of the FTC act. 

Per se FDUTPA violations there- 
fore should be stated for violations 
of FTC rules adopted pursuant to 
statutes like the Telemarketing and 
Consumer Fraud and Abuse Preven- 
tion Act” and the Children’s Online 
Privacy Protection Act of 1998,”° be- 
cause the rules adopted under these 
federal statutes expressly describe 
unfair or deceptive conduct. To bring 
cases under FDUTPA based on vio- 
lations of these and other similar 
rule provisions is not only consistent 
with federal law relating to con- 
sumer protection, but it also effec- 
tuates the Florida Legislature’s in- 
tent that FDUTPA be construed 
liberally to protect the consuming 
public and legitimate businesses. 

e Federal Statutes Describing Un- 
fairness or Deception 

Like FTC-enforced rules, several 
federal statutes expressly describe 
unfair and deceptive acts and prac- 


tices or refer to violations of their 
provisions as violations of the FTC 
act. According to §501.203(3)(c), 
FDUTPA violations may be based on 
“lalny .. . statute . . . which pro- 
scribes unfair methods of competi- 
tion, or unfair, deceptive, or uncon- 
scionable acts or practices.” 
FDUTPA thus may also be inter- 
preted to refer to violations of fed- 
eral consumer protection statutes 
which describe unfair or deceptive 
acts either by their own terms or by 
reference to the FTC act.”’ For the 
same reasons federal rules describ- 
ing unfairness and deception or stat- 
ing that a violation thereof violates 
the FTC act serve as per se viola- 
tions of FDUTPA, so should federal 
statutes which contain similar pro- 
visions. Federal consumer protec- 
tion statutes which proscribe decep- 
tion or unfairness on their own 
terms or with reference to the FTC 
act and thus should be per se 
FDUTPA violations include statutes 
addressing equal credit opportuni- 
ties,* federal warranty rights,” 
truth-in-lending,” fair credit report- 
ing,*! credit repair,®? debt collec- 
tion,®*® and mailings of unordered 
merchandise,** among others. 

© Ordinances as Per Se Violations 
of FDUTPA 

Besides rules and statutes, nearly 
20 years ago, the Florida Supreme 
Court determined that “the Legis- 
lature in enacting the Little FTC Act 
[FDUTPA], foresaw the passage of 
supplementary local consumer leg- 
islation or ordinances.”* This deter- 
mination was based in part on the 
FDUTPA subsection which provides 
that FDUTPA is supplemental to 
and does not preempt local ordi- 
nances which are consistent with its 
provisions.” In this vein, the Florida 
Legislature in 1993, through rede- 
fining “violation of the part” in 
§501.203(3)(c), provided that viola- 
tions of the act may be based on 
“lalny ... ordinance . . . which pro- 
scribes unfair methods of competi- 
tion, or unfair, deceptive, or uncon- 
scionable acts or practices.”*’ 
Accordingly, FDUTPA should be 
reasonably construed to refer to vio- 
lations of city and county ordinances 
which describe unfair or deceptive 
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acts, provided they are not inconsis- 
tent with FDUTPA. Local govern- 
ments throughout Florida have 
passed ordinances covering decep- 
tion and unfairness in specific sub- 
ject areas like price gouging,* title 
loans,*® secondhand merchandise,” 
and motor vehicle repairs.*! Others 
have passed their own consumer 
protection codes which proscribe 
specific unfair or deceptive acts 
across industries and businesses 
generally®” and which should serve 
equally well as per se FDUTPA vio- 
lations. 

e Per Se by Judicial Construction 

A third type of per se violation of 
FDUTPA can occur when a court de- 
termines that activity made unlaw- 
ful by another statute, rule, or ordi- 
nance is unfair or deceptive within 
the meaning and scope of FDUTPA, 
even though no explicit reference is 
made to FDUTPA in the underlying 
statute, rule, or ordinance, and even 
if the statute, rule, or ordinance has 
no express provision prohibiting un- 
fair or deceptive trade practices. The 
legislative staff analysis of the 1993 
bill which redefined a “violation of 
this part” in §501.203(3), stated in 
part, the bill “codifies existing prac- 
tice and long-standing judicial de- 
cisions that make it clear that a vio- 
lation of the act can involve 
a[nother] rule or statute.”* 

© Cases Construing FDUTPA 

To date, no Florida court has con- 
strued §501.203(3)(c) as amended in 
1993 and mentioned per se viola- 
tions; ergo, no judicial precedent 
exists for the opinion that 
§501.203(3) of FDUTPA incorpo- 
rates judicial decisions on per se vio- 
lations as may be indicated in the 
legislative history. Nonetheless, 
without benefit of the reworked defi- 
nition of a “violation of this part,” a 
few courts have made findings (al- 
beit sometimes in dicta) to the ef- 
fect that conduct in violation of other 
statutes, and even the Florida Con- 
stitution, could constitute violations 
of FDUTPA. 

In re Samuels v. American Legal 
Clinic, Inc., 176 B.R. 616 (Bankr. 
M.D. Fla. 1994), is the only case 
which has construed FDUTPA and 
actually used the term “per se vio- 


lation” in construing another law to 
be a per se violation of FDUTPA. In 
re Samuels involved a pro se debtor 
who brought an adversary proceed- 
ing against a layperson and her 
“American Legal Clinic, Inc.,” which 
had represented her in a dismissed 
debt adjustment case. The debtor 
sought monetary damages and in- 
junctive and declaratory relief un- 
der FDUTPA for the layperson’s al- 
leged unauthorized practice of law. 
The bankruptcy court in Jn re 
Samuels determined that the lay- 
person did engage in the unautho- 
rized practice of law within the 
meaning of Florida law, and that her 
ads and services were deceptive un- 
der FDUTPA and that she had set 
up people for failure in the bank- 
ruptcy system. The court cited the 
Fla. Const. Art. V, §15, which pro- 
vides that the Florida Supreme 
Court has the exclusive jurisdiction 
to regulate the admission of persons 
to the practice of law and the disci- 
pline of such persons. The court 
went on to note that the Florida 
Supreme Court had created only a 
limited number of forms which may 
be used by lay persons in Florida 
courts, and that nonattorneys could 
only perform typing and secretarial 
services. The court concluded, “(The 
layperson’s] violation of the Florida 
Constitution by exceeding the pa- 
rameters created for typing services 
[was] a per se violation of the Florida 
UDAP laws [FDUTPA].”“ 

State Dept. of Agriculture and 
Consumer Services v. Quick Cash of 
Clearwater, 605 So. 2d 898 (Fla. 2d 
DCA 1992), involved a suit by the 
Division of Consumer Services to 
enjoin several pawnbrokers’ alleged 
violations of FDUTPA. The lower 
court had quashed the division’s 
complaint because it ruled the divi- 
sion did not have the authority to 
bring the action. In reversing, the 
appellate court expressed reserva- 
tions about the division’s authority, 
but concluded that if the division 
could plead and prove the defen- 
dants were engaging in a business 
method which involved criminal 
usury under F.S. §687.071, this 
“could constitute eiiner an unfair 
method of competition or an unfair 


or deceptive act for purposes” of 
FDUTPA.* 

Anden v. Litinsky, 472 So. 2d 825 
(Fla. 4th DCA 1985), was a FDUTPA 
case brought by property owners 
against an “investment” company 
and individually against its presi- 
dent for making false representa- 
tions and constructing a home defi- 
ciently. The lower court entered 
judgment in favor of the property 
owners. The defendants appealed. 
The appellate court noted the cor- 
porate president was not a licensed 
contractor even though he made rep- 
resentations to the plaintiffs to the 
contrary. The court quoted former 
FDUTPA Rule 2-15.03(1), Fla. 
Admin. Code, which prohibited false 
representations in procurement of a 
construction contract, the definition 
of “contractors” in F.S. §§489.105(3) 
and 489.113(2), which made it a 
misdemeanor to engage in business 
or act a contractor without being 
duly licensed. Based on the admin- 
istrative rule and statutory viola- 
tions the court held the trial court 
was “eminently correct” in finding 
the corporate president had violated 
FDUTPA. 

© Cases from Other Jurisdictions 

Judicial opinions from other juris- 
dictions have tended to contain more 
extensive discussions of the per se 
approach than those in Florida. To 
the extent another state’s unfair and 
deceptive trade practice (UDAP) 
statute and FDUTPA are based on 
the same model statutory language, 
decisions from that state should be 
persuasive. By way of example, 
some out-of-state courts have per- 
mitted per se treatment with refer- 
ence to violations of federal environ- 
mental statutes,*® statutes 
prohibiting video piracy,*’ and the 
federal Food, Drug and Cosmetic 
Act;* others have allowed per se vio- 
lations based on state credit laws,*® 
misbranding statutes, environ- 
mental regulations, and a state’s 
Uniform Commercial Code provi- 
sions.” 


Per Se Advantages 

In whatever category a per se vio- 
lation may fall, and whether it in- 
volves an ordinance, rule, or statute, 
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there are distinct advantages to 
finding and alleging per se viola- 
tions of FDUTPA. 

Basing a FDUTPA claim on a per 
se violation provides standing 
through FDUTPA to bring civil ac- 
tions to seek relief for violations of 
statutes and rules where none ex- 
ists.** Reliance on another statute 
as a per se FDUTPA violation does 
not import the standing require- 
ments of the other statute into 
FDUTPA.™ A per se argument for 
unfair or deceptive acts may be 
made, even where the underlying 
statute only provides for criminal 
penalties.*° 

Another advantage to finding a 
per se violation is that often the 
court will not have to determine 
whether the act or practice falls un- 
der the broad—but not precisely de- 
fined—standards of deception and 
unfairness. Courts may have less 
discretion interpreting rules, regu- 
lations, ordinances, or statutes with 
specific requirements.” 

When per se violations are 
present they may also quell perfunc- 
tory constitutional challenges based 
on the potential vagueness of 
FDUTPA and its purported failure 
to give adequate notice of what is 
prohibited. While constitutional 
challenges to FDUTPA have failed 
on appeal,” they are still routinely 
raised in circuit court litigation. A 
clearly stated per se violation should 
help debunk a quotidian vagueness 
challenge to FDUTPA. 

Cases may settle more quickly if 
violation of a clear-cut guideline like 
a per se violation is shown.* 

A per se violation may also pro- 
vide additional remedies and sanc- 
tions. If a claimant proves a viola- 
tion of an underlying statute which 
constitutes a per se violation of 
FDUTPA, he or she may be able to 
recover remedies under both stat- 
utes. FDUTPA in §501.213(1) pro- 
vides “(t]he remedies of this part are 
in addition to remedies otherwise 
available for the same conduct un- 
der state or local law.” Several stat- 
utes which constitute per se viola- 
tions of FDUTPA contain their own 
remedies and sanctions which may 
be available in addition to those 
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under FDUTPA.*” 

Moreover, even though a statute, 
rule, or ordinance which has been 
violated does not specifically cross- 
reference FDUTPA or specifically 
describe unfair or deceptive conduct, 
it may provide evidence of an iden- 
tifiable public policy, morality, or in- 
tent to protect consumers regarding 
specific acts or practices, and there- 
fore be advantageous to use as a per 
se violation under FDUTPA. Courts 
in other jurisdictions regularly con- 
strue state statutes to be per se vio- 
lations of the state’s UDAP statute, 
because the underlying statute in- 
corporates public morals or policy 
which, when violated, constitutes a 
per se unfair act or practice. In such 
cases, courts often analyze the un- 
derlying violation in light of the FTC 
unfairness standard which holds 
that an act is unfair if it “offends 
public policy as it has been estab- 
lished by statutes ...or... it is 
within at least the penumbra of 
some... statutory or other estab- 
lished concept of unfairness” and/or 
they find the violation is immoral, 
unethical, oppressive, or unscrupu- 
lous or causes substantial injury to 
consumers.” In addition, at least 
one state court has found a statute 
to be a per se UDAP violation when 
the court found the underlying stat- 
ute was designed to protect the con- 
suming public, and even where the 
underlying statute did not provide 
for a private cause of action. 

Finally, per se violations may 
make it easier to prove civil penal- 
ties. Section 501.2075 of FDUTPA 
provides that a person is liable for a 
civil penalty up to $10,000 per vio- 
lation in an action brought by an 
enforcing authority if such person 
“knew or should have known that his 
or her conduct was unfair or decep- 
tive or prohibited by rule.”® Per se 
violations provide more notice and 
definition of prohibited conduct; con- 
sequently, they may make it easier 
to prove a defendant knew or should 
have known his or her conduct was 
unfair or deceptive. 


Conclusion 
As a statute of reference, 
FDUTPA refers in the definition of 


a “violation of this part” to interpre- 
tations and other bodies of law to 
give its necessarily broad proscrip- 
tions shape and meaning: One ref- 
erence is the federal standards of 
unfairness and deception; another is 
the body of state and federal rules 
and statutes and local ordinances 
which may be available to state per 
se or “automatic” violations of the 
statute. These rules, statutes, and 
ordinances may expressly refer to 
FDUTPA, describe unfair, uncon- 
scionable, or deceptive conduct, or 
may provide evidence of public 
policy or morality upon which a 
court may base a per se violation. 

Advantages to finding and alleg- 
ing per se violations are many. Civil 
penalties may be easier to prove if 
per se violations are presented. Per 
se violations may permit standing 
where none exists; they may also 
hasten settlement, provide advance 
notice, allow additional remedies, 
and evidence public policy. In the 
long run they may reduce the inci- 
dence of consumer injury. From a 
practitioner’s perspective, per se vio- 
lations should be addressed sepa- 
rately in every case and on equal 
footing with an evaluation of the 
facts in light of the standards of un- 
fairness and deception. A thorough 
familiarity with per se violations is 
clearly indispensable for any lawyer 
assessing a claim for deceptive or 
unfair trade practices. U 
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Family Law 


Freezing Your Assets Off: 
A Powerful Remedy on Thin Ice 


by William H. Stolberg and Jane Hawkins 


amily law proceedings as- 

sert enormous power, and 

none are more shocking to 

the unsophisticated liti- 
gant than a temporary injunction 
freezing all of his or her assets. 
Typically the businessman is sit- 
ting in his office a day or two after 
the last squabble with his wife and 
is visited by the process server who 
hands him a court order, obtained 
without notice, restricting all of his 
transactions and assets. To his 
acute embarrassment, the order is 
also served on his banks, brokerage 
institutions, partners, and other fi- 
nancial connections, all of whom 
will be on the phone to him that 
very day. 

Prejudgment restrictions on per- 
sons and properties without prior 
notice are few, expensive, and 
strictly constrained by constitu- 
tional limitations, but not so in fam- 
ily proceedings. 

The fundamental statutory au- 
thority for prejudgment financial 
injunctive action in family law is 
FS. §61.11.! It states in part: 

(1) When either party is about to remove 
himself or herself or his or her prop- 
erty out of the state, or fraudulently 
convey or conceal it, the court may 
award a ne exeat or injunction against 
the party or the property and make such 
orders as will secure alimony or sup- 


port to the party who should receive it.” 
(Emphasis added.) 


The statute must be invoked by 
strict compliance with Fla. R. Civ. 
P. 1.610, especially if the relief is 
sought without notice.* This par- 
ticular relief is not of recent vintage, 
having existed, essentially un- 
changed, since 1828 when it was 


68 THE FLORIDA BAR JOURNAL/MAY 2002 


Several of the 
judicial circuits in 
Florida have even 

taken to issuing 
standing financial 
injunctions as a 
matter of course 
with every 
dissolution filing. 


enacted by Florida’s infant territo- 
rial government.‘ Several of the ju- 
dicial circuits in Florida have even 
taken to issuing standing financial 
injunctions as a matter of course 
with every dissolution filing, ambi- 
tiously taking over the authority of 
the legislature and turning a blind 
eye to due process.° In addition, 
most family law practitioners will 
affirm that many of our circuit 
courts will enter these types of in- 
junctions with the most minimal 
showing. 

It is the extension of this statu- 
tory injunctive relief to protect eq- 
uitable distribution claims that, 
upon closer scrutiny, is not autho- 
rized by either the statute or the 
case law. The use of FS. §61.11 as 
the basis for a prejudgment freeze 
on the use of assets both marital 


and nonmarital for securing equi- 
table distribution has gone 
unscrutinized and unchallenged in 
recent years, especially since the 
decision in Sandstrom  v. 
Sandstrom, 565 So. 2d 914 (Fla. 4th 
DCA 1990). In this case the hus- 
band, just prior to his divorce pro- 
ceeding, conveyed interests in vari- 
ous properties, including an office 
building and a ranch in Wyoming, 
to his girlfriend. The resulting or- 
der enjoining him from any further 
transfer of property was affirmed on 
the authority of F.S. §61.11. 
Sandstrom is most often cited by 
subsequent cases dealing with like 
issues, and appears to have ex- 
panded the scope of the statute 
from postjudgment protection of 
support awards to prejudgment pro- 
tection for equitable distribution 
claims.® It in fact did not do so. 

In the plain language of the stat- 
ute, injunctive relief is available to 
protect payments of alimony and 
support. It does not provide for the 
protection of equitable distribution 
entitlements. The Sandstrom court 
appeared to hedge the issue and ac- 
knowledge that limitation in its fi- 
nal sentence, stating: “However, our 
opinion is issued without prejudice 
to the husband to seek a hearing to 
determine which of his assets need 
to be subject to the injunction or to 
provide other means to secure the 
wife’s potential alimony award.” 

FS. §61.11 has not been amended 
since the official advent of the con- 
cept of equitable distribution in 
1980 with the Canakaris decision,® 
and its injunctive authority is still 
plainly limited in scope to child sup- 
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port and alimony, but for the alleged 
judicial augmentation of 
Sandstrom. 

That expansive trend stopped 
short when it came to freezing as- 
sets to pay a potential attorney fee 
award. In Widom v. Widom, 679 So. 
2d 74 (Fla. 4th DCA 1996), the 
Fourth District restrictively held 
that although F‘S. §61.11 authorized 
a freeze on assets both before and 
after judgment to secure alimony 
and child support (notably omitting 
equitable distribution from the com- 
mentary), the statute did not autho- 
rize a restraining order on assets to 
secure attorneys’ fees. That court 
also noted that a contingent claim 
for fees (entitlement, but not 
amount had been determined) did 
not form a proper legal basis for in- 
junctive relief. 

Similarly, in Rosasco v. Rosasco, 
641 So. 2d 493 (Fla. lst DCA 1994), 
the First District emphasized the 
limited ability of the courts to re- 
strict the use of assets prior to final 
judgment in the context of an award 
of attorneys’ fees, stating that there 
was no authority for any restraint 
upon the use of a party’s unre- 
stricted assets prior to the entry of 
judgment.°® 

Prejudgment injunctive relief is 
not easy to come by in common law. 
The remedy is considered extraor- 
dinary, and has been called “dras- 
tic.”!° It carries with it strict requi- 
sites. There must be 1) a clear legal 
right, 2) the substantial likelihood 
of immediate irreparable harm, 3) 
the lack of an adequate remedy at 
law, and 4) consideration of the pub- 
lic interest." 

In family law cases the clear le- 
gal right usually is not addressed 
directly, but rather is grounded on 
the concept that one spouse has an 
entitlement to an equitable distri- 
bution of the marital assets held by 
both of them. There is an inherent 
anomaly in enjoining the free use 
of property to preserve it for ulti- 
mate distribution as a marital as- 
set in that there is no such thing as 
a marital asset prior to a court mak- 
ing that determination in the final 
judgment of dissolution. The statu- 
tory presumption that assets ac- 


quired during the marriage are 
marital is only for classification and 
categorization purposes and does 
not vest legal title. In short, an as- 
set is marital only when a judge says 
it is marital and not when it’s 
merely alleged to be so in a sworn 
petition or motion. Title vests upon 
judgment and not before, as is 
clearly set forth in F. S. §61.075(7).” 
An equitable distribution claim is 
an unliquidated claim at every stage 
prior to final judgment, and a clear 
legal right does not exist prior to 
that point. 

In family law, the prospective ir- 
reparable harm, if stated at all, usu- 
ally consists of some claim that one 
party will dissipate the assets, or 
remove the assets beyond the reach 
of the court. This must be supported 
by facts showing some wrongful or 
endangering actions on the part of 
the party being enjoined. Sandstrom 
is one example.’ §61.11(1) pro- 
vides specifically what financial 
misconduct will support injunctive 
relief under that statute, and the 
burden is not particularly light, al- 
though it appears that the relief is 
perhaps more readily granted than 
is justified by the strict construction 
of the law. The party must be ready 
to abscond the state with the prop- 
erty, or otherwise fraudulently con- 


ceal or convey it. This is the origi- 
nal 1828 language of the statute, 
and reflects, then as now, the per- 
ceived proclivity of a divorcing 
spouse to avoid payment to the 
other. Vague apprehensions or fear 
on the part of a spouse, unsupported 
by specific facts that show that 
harm is imminent, real, and not just 
a bare possibility or speculation will 
not support this extraordinary re- 
lief. Mere “belief” is not enough." 
“To be the subject of an injunction, 
a prospective injury must be more 
than a remote possibility; it must be 
so imminent and probable as rea- 
sonably to demand preventive ac- 
tion by the court.” City of Coral 
Springs v. Florida National Proper- 
ties, Inc., 340 So. 2d 1271 (Fla. 4th 
DCA 1976). 

It is a long-standing principle of 
federal law that when an injunction 
is specifically authorized by statute, 
the element of irreparable harm is 
presumed and the movant need not 
prove irreparable injury or the in- 
adequacy of other remedies.’ 
Florida law is the same. “When the 
express purpose of a statute is to 
protect the public health, safety, and 
welfare, and when the legislature 
has specifically empowered an 
agency to seek an injunction against 
one who violates that statute, ir- 
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reparable harm is presumed.” State 
of Florida Department of Environ- 
mental Regulation v. Kaszyk, 590 So. 
2d 1010 (Fla. 3d DCA 1991). Since 
FS. §61.11 specifically authorizes 
an injunction to protect and pre- 
serve an award of alimony or sup- 
port, it can be argued (although it 
has not yet been raised as an argu- 
ment in any appellate case address- 
ing economic injunctions in dissolu- 
tion actions) that irreparable harm 
need not be either alleged or proved. 
FS. §61.11 appears to identify and 
establish the basis for the irrepa- 
rable harm element when it states: 
“When either party is about to re- 
move ... his or her property out of 
the state, or fraudulently convey or 
conceal it... .” FS. §61.11(1). All 
that is required of the party request- 
ing the relief to meet that prerequi- 
site is a showing of the essential 
facts that fill the statutory require- 
ment. “A mere showing that the 
statute has been or is clearly about 
to be violated fully satisfies such 
requirement.” Times Publishing 
Company v. Williams, 222 So. 2d 470 
(Fla. 2d DCA 1969). 

The common law requisite which 
is truly fatal in family law cases is 
the allegation, which can hardly be 
made, that there is a lack of an ad- 
equate remedy at law if an injunc- 
tion is not issued to protect assets 
in an equitable distribution context. 
It is long settled authority in this 
state that obtaining a money judg- 
ment at the end of the litigation, 
however worthless, constitutes an 
adequate remedy at law.’® This 
eliminates virtually any claim to 
injunctive relief under common law 
as to equitable distribution. 

The sum and substance of the 
above is that without some specific 
statutory vehicle, there would be vir- 
tually no injunctive relief available 
at common law. However, when there 
is a specific statute, the violation of 
the statute itself constitutes a show- 
ing of irreparable harm and inad- 
equate remedy at law, and the liti- 
gant need only show that the facts 
underlying the statute are in exist- 
ence to obtain the injunctive relief. 

The powerful remedy of enjoin- 
ing asset transfers to protect equi- 
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table distribution (as opposed to 
support) is at best supported by the 
most tenuous authority, if at all. 
Perhaps the legislature should ad- 
dress this issue, as has been done 
in California wherein an injunction 
is issued with every dissolution ac- 
tion, if such legislation is actually 
desired by the public and can pass 
constitutional muster, which is an 
additional limitation the subject of 
which is beyond the space con- 
straints of this article. O 


1 In addition, FLA. Star. §61.052(3) pro- 
vides that during any period of continu- 
ance the court may make appropriate 
orders regarding the preservation of the 
property of the parties, although not spe- 
cifically authorizing injunctive relief. 
This particular provision has been in- 
terpreted as authorizing the courts to 
prevent the parties from dissipating 
marital assets that are needed for chil- 
dren or future alimony. See Wrona v. 
Wrona, 592 So. 2d 694, 697 (Fla. 2d 
D.C.A. 1991). Star. §§61.13(1)(c) and 
61.08(3) provide that the court may se- 
cure child support and alimony with any 
“suitable” assets. 

2 Fra. Strat. §61.11(1). 

3 Neal v. Neal, 636 So. 2d 810 (Fla. 1st 
D.C.A. 1994). 

4 Act of Oct. 31, 1828, §13, Dicest oF 
THE LAWS OF THE STATE OF FLoripDA ch. 93 
(1881). The law was originally captioned 
“Effect of a decree of alimony.” 

5 At present, the 18th, 19th, and 20th 
judicial circuits have issued such stand- 
ing orders. In California, such an injunc- 
tion is mandated by statute. See Cat. 
Fam. Cope §§2040(a)(2)and (3), in which 
the summons issued in a dissolution 
case must contain a temporary financial 
restraining order, the language of which 
is specifically set forth in that statute. 

® The First, Third, and Fifth districts 
have fallen into line behind Sandstrom 
and the perceived expansion of FLA. Stat. 
§61.11(1) to include equitable distribu- 
tion. See Neal v. Neal, 636 So. 2d 810 
(Fla. lst D.C.A. 1994); Woodrum uv. 
Woodrum, 590 So. 2d 1093 (Fla. 3d 
D.C.A. 1991); and Leonard v. Leonard, 
678 So. 2d 497 (Fla. 5th D.C.A. 1996), 
among others. The Second District ap- 
pears not to have directly addressed the 
issue. 

7 Sandstrom, 565 So. 2d at 915 (em- 
phasis added). 

8 Canakaris v. Canakaris, 382 So. 2d 
1197 (Fla. 1980). 

® The trial court in Rosasco utilized 
R. App. P. 9.600(c) instead of 
Stat. §61.11 as its authority for enjoin- 
ing the husband’s free use of his funds. 
Fia. R. App. P. 9.600(c) provides that in 
dissolution of marriage actions the trial 
court may enter awards necessary to 
protect the welfare and rights of any 


party pending appeal. 

10 Fia. R. App. P. 9.600(c) states that in 
dissolution of marriage actions the trial 
court has the authority to enter awards 
necessary to protect the welfare and 
rights of any party pending appeal. The 
wife in Rosasco attempted to freeze the 
husband’s assets to secure payment of 
her attorney’s fees. 

1 Johnson v. Killian, 27 So. 2d 345 (Fla. 
1946). 

12 See Weinstein v. Aisenberg, 758 So. 2d 
705 (Fla. 4th D.C.A. 2000), rev. dis- 
missed, 767 So. 2d 453 (Fla. 2000). 

13 Fia. Stat. §61.075(7) states in part: 
“The presumption is only for evidentiary 
purposes in the dissolution proceeding 
and does not vest title. Title to disputed 
assets shall vest only by the judgment 
of a court.” 

14 See, e.g., Leonard v. Leonard, 678 So. 
2d 497 (Fla. 5th D.C.A. 1996) (wife re- 
voked lottery proceeds trust and emp- 
tied safety deposit box of lottery docu- 
ments); Bansal v. Bansal, 748 So. 2d 335 
(Fla. 5th D.C.A. 1999) (husband at- 
tempted to transfer $8 million from joint 
account by forging wife’s signature); 
Gooding v. Gooding, 602 So. 2d 615 (Fla. 
4th D.C.A. 1992) (husband wrote unex- 
plained checks to himself from corpora- 
tion in which wife claimed special eq- 
uity). 

15 Resil v. Resil, 755 So. 2d 186 (Fla. 3d 
D.C.A. 2000) (where only allegation was 
that wife was “afraid” that husband 
would dispose of the assets from the pen- 
sion plan, the complaint was held “woe- 
fully inadequate” to support an ex parte 
injunction under the rule.) 

16 Time Warner Entertainment /Ad- 
vance-Newhouse Partnership v. World- 
wide Electronics, L.C., 50 F. Supp. 2d 
1288 (S.D. Fla. 1999). 

17 Weinstein, 758 So. 2d at 706. 


William H. Stolberg has been in 
the private practice of law since 1973 in 
Ft. Lauderdale, practicing exclusively in 
the area of family law. He is Florida 
board certified in marital and family 
law. He received his B.S. from Cornell 
University in 1968 and his J.D. from the 
University of Florida College of Law in 
1973. He is a member of the American 
Academy of Matrimonial Lawyers, and 
has lectured and written extensively in 
the area of marital law. 

Jane Hawkins has been in the pri- 
vate practice of law since 1990 in Ft. 
Lauderdale, practicing exclusively in the 
area of marital law. She received her B.A. 
from Memphis State University in 1972, 
and graduated cum laude from Nova 
Southeastern University School of Law 
in 1990. 

This column is submitted on behalf 
of the Family Law Section, Norman D. 
Levin, chair, and Peter L. Gladstone, 
editor. 


Spotlight on Voluntary Bars 


Young Diplomats: Breaking Down 
Walls of Difference and Intolerance 


etting along with others 
and resolving conflicts 
in an amicable way can 
be a daunting task for 
the best negotiators. Even more so 
for young impressionable minds 
with raging hormones who are try- 
ing to make the grade, make 
friends, and do the right thing. 
“Teenagers tend to get a bad 
reputation. Some think they are 
difficult, self-centered, and not con- 
cerned about things going on 
around the world. It’s the opposite 
for young adults involved in the 
Young Diplomats program,” said 
Bruce Blitman, Pembroke Pines 
attorney and certified mediator. 
“This program is the best kept se- 
cret of the Broward County Bar As- 
sociation.” 
The Young Diplomats 
program is a collabora- 
tive effort by the bar as- 
sociation, the school 
board of Broward County, 
and the county’s office of 
diversity & cultural out- 
reach to break down the 
cultural and racial divide 
that is often unknowingly 
and unintentionally built 
in many schools and com- § 
munities. 
Twelve students, pri- 
marily 10th and 11th 
graders, were selected 
from their county high § 
school’s human relations 
councils. The two-year-old 
program provides train- 
ing in areas of conflict 
resolution, leadership, effective 
communication about the differ- 
ences in cultures, and tolerance and 
understanding of other cultures, re- 
ligions, gender, and histories. Over 


the years, Broward County has bal- 
looned to 252,000 students from 
164 countries and speaking 57 lan- 
guages. The diversity of the Young 
Diplomats closely reflects the diver- 
sity of Broward County public 
schools. 

In addition to Blitman, Judge 
Ronald Rothschild, Judge Robert 
Lee, and other community leaders 
share life-changing experiences 
that result from failure to properly 
resolve conflicts or show tolerance. 

Julie Klahr, co-chair of the pro- 
gram, called the interaction be- 
tween the legal profession and edu- 
cation system phenomenal. With 
violence becoming a more publi- 
cized problem within the schools, 
the program can make a difference 


Bar leaders and local high school students participate in the Broward 
County Bar Association’s Young Diplomats program. 


by encouraging others to “celebrate 
and understand the differences at 
work, play, or study,” she added. 
The BCBA and a local law firm 
provide the meeting space for the 


monthly Saturday training sessions. 

Nancy Weintraub, the community 
liaison for the county’s office of di- 
versity & cultural outreach, further 
explained that the first group of 
training sessions deal with behav- 
ioral issues such as recognizing and 
resolving conflicts, communicating 
about inter and intra cultures, and 
working together to create safe en- 
vironments. The second phase of the 
sessions gives students a chance to 
interact with students from foreign 
countries. 

In April, the students invite 
members from the school’s foreign 
exchange programs for a 
roundtable discussion. Weintraub 
said the dialogue empowers the for- 
eign exchange students. Some of the 
exchange participants say 
it’s difficult to return to 
their cultures after expe- 
riencing so many freedoms 
often taken for granted by 
American students. 

“It’s important to re- 
spect each other’s simi- 
larities and differences. 
The students gain a 
greater appreciation for 
their liberties in an open 
education system, a re- 
spect for freedom of speech 
and the responsibilities 
that go along with (the lib- 
erties),” Weintraub added. 

The students will 
present their findings at 
the district Human Rela- 
tions Conference. Organiz- 
ers expect at least 300 stu- 
dents to attend the conference May 15 
at the Broward Convention Center. 


This column is provided by Toyca 
Williams of the Bar’s Public Informa- 
tion Department. 
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